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Preface

Welcome to the second edition of the NOVA Tax Research Series.
This edition, theme-based Taxation and Sustainability, reflects our
continuous commitment to bringing the spotlight on the necessity
to think, create, interpret, and apply a humanistic lens to taxation.

Integrating principles of sustainable development within our
taxation research agenda and work demonstrates a path towards
that humanization and reflects that our efforts are rooted in the
profound belief that taxation is not merely a financial tool but a
fundamental piece on the possibility to create global sustainable
development.

In 2015, the United Nations Member States adopted the 2030
Agenda for Sustainable Development, setting ambitious targets
across seventeen sustainable development goals (SDGs). These
goals range from eradicating poverty and achieving gender equality
to fostering sustainable cities and ensuring peace and justice world-
wide. The centrality of taxation in achieving these goals cannot be
overstated; it is a cornerstone for implementing these global ambi-
tions.

The NOVA Tax Research Lab, in collaboration with the NOVA
School of Law, supported by the Foundation for Science and Tech-
nology (Fundacio para a Ciéncia e Tecnologia) and CEDIS (Cen-
tro de I&D sobre Direito e Sociedade), hosted the Taxation and
Sustainability Conference. This event, held on 31 May and 1 June
2023 at NOVA School of Law, served as a vibrant forum to dis-
cuss the intersection of taxation and sustainable development. The
event featured eight international guest speakers and allowed for
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NOVA Tax Research Series

the presentation and discussion of thirty-two research projects, pre-
viously and rigorously evaluated by our esteemed Editorial Board'.

With 16 chapters written by researchers of different nationalities in
English or Portuguese (the conference’s official languages), this book
summarises the diversity of topics discussed, reflecting the interdis-
ciplinary approach that characterises our Knowledge Centre. From
analysing policies in areas such as healthcare, education, and housing
to exploring the role of tax systems in economic stability and social
equity, this edition offers a comprehensive overview of contemporary
challenges and innovative solutions at the nexus of taxation and sus-
tainability.

As a special contribution, this issue includes an insightful article by
researchers from the NOVA Tax Research Lab on Tax Policies in Hous-
ing - from the tax reforms of the late 20th century to the ‘Mais Habitacdo
Programme’ and the State Budget Law for 2024. This piece highlights
the critical role of tax policies in shaping housing markets and empha-
sises the continued need for thoughtful tax reform to meet contempo-
rary housing challenges.

We hope that the contents of this book will inspire and inform your
work, whether you are a policymaker, an academic, or a practitioner,
and that it will spark more excellent dialogue about the essential role
of taxation in achieving a sustainable future. We wish to create, en-
gage, and be part of it!

Enjoy the read!?

Rita Calcada Pires, Diogo Feio and Mariana Passos Beraldo
Coordinators, NOVA Tax Research Series - Second Edition

1. The conference proceedings have been published and are available to access at the
following link: https://www.bubok.pt/livros/267838/taxation-and-sustainability-2nd-annu-
al-conference-of-nova-tax-research-lab

2. If you need to contact us, please do. We are eager to dialogue: taxlab@novalaw.unl.pt
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Taxation as a Driver of Sustainable Behaviour:
Corporate Social Responsibility and Good
Green Tax Governance

Pedro Ferreirinha, Catarina Martins de Souza

Abstract: This paper argues that taxes can drive sustainable behav-
iour, in conjunction with good governance and corporate social re-
sponsibility. Sustainable tax policies can incentivize corporations to
engage in sustainable practices, while good governance ensures that
corporations are held accountable for their actions. On the other
hand, corporate social responsibility (CSR) provides a framework for
corporations to adopt those sustainable practices voluntarily. In this
paper, we examine the role of taxation in promoting sustainable cor-
porate behaviour, focusing on the interplay between taxes, good gov-
ernance, and CSR. Sustainable taxation policies must be designed by
collaboration between government, enterprises, and civil society to
project and implement effective policies that encourage sustainable
actions. We argue that tax policies can be a powerful tool to promote
sustainable corporate behaviour but must be complemented by good
governance and CSR to achieve their full potential.

Keywords: taxation; sustainable corporate behaviour; good govern-
ance; corporate social responsibility.
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1. Introduction

Humanity is both a creature and a moulder of its environment, giv-
ing us physical sustenance and allowing us the opportunity for intel-
lectual, moral, social, and spiritual growth. In the long and tortuous
evolution of the human race on this planet, a stage has been reached
when, through the rapid acceleration of science and technology,
mankind has acquired the power to transform its environment in
countless ways and on an unprecedented scale. Both aspects of man’s
environment, the natural and the man-made, are essential to his
well-being and the enjoyment of basic human rights - even the right
to life itself (Stockholm Declaration on Human Environment, 1972,
pp- 1-3).

Therefore, humanity inherently possesses the fundamental enti-
tlement to freedom, equality, and adequate living conditions within
an environment of such quality that enables a life of dignity and
prosperity. Simultaneously, individuals bear a profound responsibili-
ty. The earth’s natural resources, including the air, water, land, flora
and fauna, and especially representative samples of natural ecosys-
tems, must be safeguarded for the benefit of present and future gen-
erations through careful planning or management, as appropriate.
We bear a unique obligation to protect and thoughtfully manage
the rich heritage of wildlife and its habitats, which now face grave
peril due to an amalgamation of adverse factors. Consequently, the
conservation of nature, including wildlife, must hold paramount im-
portance in the strategic planning for economic development.

As such, it is relevant to the study, the design, and the effec-
tiveness of the instruments aiming to protect the environment. The
primary goal of this paper is to delve into the spectrum of taxation
tools as mechanisms for safeguarding the environment, with a par-
ticular emphasis on fostering good governance and corporate social
responsibility (CSR). It’s pivotal to recognize that while the term
“environment” might appear redundant, it encapsulates the ecolog-
ical system that sustains life on Earth, operating through intricate

14
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biochemical cycles and energy fluxes (Soares, 2001, p. 15). The
environment functions cyclically, serving as a source of natural re-
sources and a waste recipient.

[ts distinctive characteristics, monumental significance, and sub-
jective nature delineate it as an independent legal entity, clearly
demarcated from values such as life, public health, and physical in-
tegrity. It’s imperative not to conflate the environment with the ma-
terial support that underpins its physical existence. The essence that
translates the environment into a legally indeterminate and perpet-
ually evolving concept is currently enshrined in Article 66.° of the
Constitution of the Portuguese Republic, which, when interpreted,
should encompass solely natural elements.

Now, in a constantly evolving world, it is important to reflect on
the theme of sustainability to guarantee the necessary resources for
future generations. But when discussing sustainability, are we just
talking about environmental sustainability? As we will see, sustain-
ability is not only an environmental issue but also a financial and
human matter; these three dimensions are interrelated.

At this intersection of the various dimensions of sustainability,
taxation is summoned as a driver of sustainable behaviour. It is,
therefore, very important to understand how taxation can influence
behaviour, especially of companies, when adopting sustainable prac-
tices. Nonetheless, does taxation, by itself, make it possible to en-
sure the desired sustainability? What other concepts need to be sum-
moned at the same time? As we will explain, this is where it becomes
necessary to invoke concepts such as good governance, corporate
social responsibility, and moral standards and ethics. Nowadays, it
is essential to take a holistic approach to this matter, even if it may
be complex.

15
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2. Taxation as a driver of sustainability
2.1. Brief considerations

States, as sovereign entities, have a duty to protect their populations
(Rocha, 2020, p. 181).

Therefore, there is a connection between the function of States
and sustainability, which is seen as a power duty of States (Rocha,
2020, p. 181).

From a global perspective, sustainability is the ability of human be-
ings to relate to the surrounding environment, ensuring the necessary
resources for future generations. It is a complex concept with numer-
ous other dimensions, such as i) social; ii) energetic; iii) economic;
and iv) environmental.

Moreover, three primary classifications in sustainability demand
meticulous consideration: i) financial sustainability, ii) environmen-
tal sustainability; and iii) human sustainability. On financial sustaina-
bility, the economy spins around energy, and the population collapses
if they do not have energy or economy. In this dimension, we talk
about equity and social cohesion. On environmental sustainability,
the more degraded the environment is, the shorter the life span the
human beings can expect because there is a decrease in resources and
an increase in waste. Hence, the law has an important role in assist-
ing in the function of power-duty of the State. Human sustainability
focuses on human beings because they are the central element in pro-
tecting other resources. The main goal is to create a fair and inclusive
society by increasing social cohesion. These tripartite facets are en-
tangled, and at their center is the realm of taxation. Additionally, at
the heart of this interception lies the subject of sustainable taxation.

In fact, taxation does not have the collecting revenue for the State
as the only goal. In Article 103.° of the Constitution of the Portu-
guese Republic, for example, the tax system indeed has to cover the
financial needs of a State. Still, there is scope for other purposes like
human sustainability and environmental sustainability.
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In the end, achieving a calibrated fusion of fiscal incentives and
penalties becomes imperative for effecting enduring behavioural shifts
concerning the aforementioned tiers of sustainability.

2.2. Environmental sustainability

On environmental sustainability, we call for the so-called environ-
mental taxes as “means” that environmental protection policies have
been using as measures of indirect or mediate guidance of the behav-
iours or conducts of individuals, either in the sense of containment or
restriction of environmental actions. This is achieved through greater
taxation, materialized in ecological taxes, or through the stimulation
or incentive of “philoenvironmental” actions through tax eco-bene-
fits (Barbosa, 2022, p. 235).

Despite the frequent difficulty of defining the causal link between
the damage and the corresponding tax, there is no doubt that taxa-
tion and the constant worry about preserving the environment are a
strong trend because of the multiple studies that consecrate the idea
that environment taxes are an efficient mechanism of environmental
protection (Ribeiro, 2022, p. 3). Presently, an upsurge in legislative
fervor spans, encompassing environmental framework laws, from stat-
utes governing access to environmental information, norms delineat-
ing environmental impact assessments, legislations addressing climate
change, water quality, waste management, air quality, nature conser-
vation, biodiversity, protected areas, environmental liability, and the
establishment of an “environmental simplification” paradigm, among
other legislative mandates.

Particularly within fiscal policy, Portugal has implemented several
seminal environmental fiscal measures. Firstly, we highlight Taxation
on Petroleum and Energy Products (ISP). This levy targets fossil fuels
like gasoline, diesel, and natural gas, featuring a variable rate contin-
gent upon the fuel type. It is a disincentive for excessive consumption,
catalyzing the transition toward cleaner energy alternatives. Second-

ly, we talked about the Single Vehicle Tax (IUC). An annual levy
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imposed on vehicle ownership in Portugal, contingent upon vehicu-
lar specifications, including carbon dioxide emissions. Vehicles with
diminished pollution emissions tend to incur reduced IUC rates. In
addition, 100% electric vehicles are currently exempt from this tax
under Article 5.°, n.° 1, e) of the Single Vehicle Tax Code.

Thirdly, we highlight Taxation on Plastic Bags. Portugal has taxed
disposable plastic bags furnished by commercial establishments since
2015. The primary objective is to curtail plastic bag utilization while
incentivizing the adoption of more sustainable alternatives, such as
reusable bags. Fourthly, we refer to the Urban Waste Tax. The UW
tax targets the disposal of solid urban waste in landfills. It seeks to
incentivize waste minimization, reuse, and recycling, advocating for
more sustainable waste management practices. However, an attendant
issue of this tax is the potential induction of undesirable behaviours,
including unlawful waste dumping in unsuitable locations. Fifthly, we
mention fiscal incentives for Renewable Energies. The governmental
initiatives encompass tax incentives to encourage investments in re-
newable energy domains such as solar, wind, and hydroelectric power.
These measures include tax exemptions and deductions for corporate
entities engaging in such ventures.

Notwithstanding these measures, challenges persist within the
construction of tax benefits or incentives: i) economic burdens - with
incentives often incur substantial costs and encounter hurdles in ef-
fecting behavioural changes; ii) irreversibility - since once granted,
these incentives typically lack revocability, save instances of legal
violations; iii) lack of transparency - as often, these incentives lack
transparent guidelines concerning the favoritism toward specific sec-
tors or activities. Despite concerted endeavors, persisting hurdles pre-
vail, spanning climate alterations, air and water contamination, soil
degradation, waste management complexities, and species depletion,
among other challenges.

Hence, one could assert that taxation is pivotal in addressing
socially undesirable activities. The nexus between taxation and
the environment garners escalating substantiation, emerging as a
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predominant trend underpinned by myriad studies propounding en-
vironmental taxation’s efficacy in environmental conservation, often
surpassing conventional regulatory frameworks. However, warranting
scrutiny, exemplified by Ireland’s diverse environmental tax portfo-
lio - e.g. 15 distinct levies spanning energy, transportation, pollution,
and resources — reveals a disproportionate revenue yield compared
to the broader tax repertoire, with a scant allocation earmarked for
sustainability initiatives. Consequently, evidence substantiating the
efficacy of environmental taxation in fostering a more sustainable en-
vironment remains scarce.

In fact, for example, it is not relevant to increase the Single Vehicle
Tax to reduce carbon emissions if people do not have the purchasing
power to buy a 100% electric vehicle because it is very expensive. As
such, people prefer to pay more taxes.

Thus, for a more sustainable environment, using the taxation
mechanism, States should invest in tax policies that define incentives
that reward people’s conduct rather than penalizing the non-adoption
of environmentally sustainable acts. Obviously, the prospect of adopt-
ing tax policies that involve the definition of incentives also has cons.
However, in the long term, behavioural change will come more easily,
and the effects on environmental protection will be seen on a larger
scale.

2.3. Human and financial sustainability

Human sustainability is an essential dimension and, at the same time,
a big challenge when it comes to sustainable taxation. In this dimen-
sion of sustainability, contemplation emerges concerning the prospec-
tive taxation of artificial intelligence. Could a novel tax framework
be conceived for entities deploying robotics and artificial intelligence,
potentially engendering labor market repercussions? This is what has
been questioned and hypothesized by several authors.

On the other hand, some envisage artificial intelligence as a mech-
anism to be allocated to the service of the tax authorities to reduce tax
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evasion and tax avoidance, ensuring the application and compliance
with the tax law. Firstly, it is true that the introduction of artificial
intelligence may translate into a reduction of jobs. Reducing jobs im-
plies increasing public spending since more people will have recourse
to social and unemployment compensations. In addition, the States
still lose revenue because, with the increase in unemployment, the
revenue from social contributions decreases. However, it is also true
that our tax system allows the costs of acquiring software and tech-
nological equipment to be deducted from corporate income tax, thus
contributing to the aggravation of the effects listed above.

Moreover, Tanzi and Davoodi, in the twentieth century, argued that
the tax administrations were inefficient (Guimaro, 2017, p. 83). And
in this context, artificial intelligence could be an important element
in combating this inefficiency. In fact, artificial intelligence and tech-
nology play a significant role, as it allows the rapid cross-referencing of
information, the detection of divergences, and the automation of no-
tifications, among other options that will reduce tax evasion and tax
avoidance. At the same time, by summoning artificial intelligence to
this topic, there are indeed procedural improvements, speed and de-
bureaucratization, and almost real-time contact between people and
tax administration services (Sousa, 2022, p. 4 and Guimaro, 2017, p.
82). So, artificial intelligence contributes to financial sustainability at
this point, although, as we have seen, it can jeopardize social sustain-
ability.

Thus, in this dimension of human sustainability, it is essential that
there is a balance between what is the workforce and artificial intel-
ligence.

2.4. Closing remarks on green taxation

Finally, the inquisitive quest unfolds: Are these legal mechanisms ef-
ficacious? What lacunae persist? What redressal pathways should be
traversed? Can tax policy be the propelling force and catalyst for ho-
listic sustainability?
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Undoubtedly, making the world more sustainable is an imperative
that must be seen in all areas, that is to say, social, economic, and
environmental (Hogan, 2021, EY “How taxation can help make the
world a more sustainable place”). Environmental sustainability is the
most important dimension of sustainability because, without it, it
may not be possible to achieve the financial and human sustainability
mentioned above (Hogan, 2021, EY “How taxation can help make
the world a more sustainable place”).

When talking about taxation, we include the perspective of creat-
ing incentives, as well as that of deterrence, by setting new taxes or in-
creasing the burden of existing ones. Of course, the definition of taxes
to achieve sustainability can become unfair to certain social classes
or even certain companies. Thus, it will be up to the government to
protect those who, in certain circumstances, will be considered more
vulnerable.

In fact, the path to sustainability is rather complex, sometimes be-
coming tortuous at an economic and social level. To be implemented,
“green policies” must have an underlying security aspect concerning
people’s incomes and the viability of maintaining investments on the
side of companies while guaranteeing a path to a sustainable world.
Such a path does not only pass through taxation, quite to the contra-
ry. Allied to taxation, there are the concepts of good governance and
corporate social responsibility - which we will explore below - con-
cepts that are essential to aim for a more sustainable world.

3. Good governance and corporate social responsibility
3.1. Opening remarks on governance

Governance diverges from the conventional top-down governmental
and bureaucratic approach to driving society. This shift in the role and
status of government is encapsulated in the transition from govern-
ment to governance (Morison, 2003, p. 104). The term “governance”
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or “new governance” reflects an evolved paradigm that seeks to grap-
ple more effectively with prevailing realities and underlying dynamics
(Rhodes, 2012, p. 33). It encompasses multiple facets and interpreta-
tions, not confined to national boundaries but also prevalent within
international and transnational organizations.

In the domain of public administration, governance broadly refers
to the exercise of political authority and the utilization of institution-
al resources to address social issues (World Bank, 1991, pp. 1-2). The
transformation in the State’s public management since 1990, known
as “new public management”, emerged in response to the deficien-
cies of classical bureaucracies. With their large, centralized structures
and standardized services, these conventional bureaucracies faltered
in meeting the challenges posed by the information society and the
knowledge-based economy (Osborne and Gaebler, 1992, p- 15). The
response involved making the government more agile, responsive,
and cost-effective, giving rise to market-oriented perspectives within
public administration. However, this shift sometimes overemphasized
the entrepreneurial aspect of government, overlooking the distinctive
nature of public duties.

Therefore, new governance advocates are moving away from ver-
tical “command and control” styles of government toward more hori-
zontal and adaptable regulatory mechanisms. The focus should be on
achieving substantial public outcomes (Denhardt and Grubbs, 2003,
p. 333) while considering the needs of the public rather than bureau-
cratic structures. Good governance, a normative concept, implies ef-
fective policies implemented by political, legal, and administrative in-
stitutions concerning public goods (Rothstein, 2012, pp. 143-144). It
goes beyond quantitative efficiency in business processes, emphasizing
qualitative criteria and outcomes instead.

Lastly, the evolution of information technology has also played a
key role in introducing new and less bureaucratic forms of govern-
ance. As we will further develop in section 2.5 of the present article,
this transformation has significantly impacted tax administration.
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3.2. On a path to good (tax) governance

Tax affects every business. Choices regarding investment locations,
the quantum of investments, funding methods, and profit allocation
are all significantly shaped by prevailing tax rates and systems encoun-
tered by corporations. Without understanding how tax can and does
influence corporate behaviour, our understanding of the motivations,
actions, and strategies employed by these entities is rather incomplete.

Over the past two decades, extensive discussions and literature
have emerged regarding the tax conduct of multinational corpora-
tions (Cooper and Nguyen, 2020). Numerous international articles
have concerned the central query concerning whether these entities
demonstrate “acceptable fiscal behaviours” (Enden and Klein, 2020,
pp. 1-16). However, arriving at a definitive answer to this question pos-
es significant challenges. The complexity arises from the divergence
of perspectives among various stakeholders regarding the definition of
“acceptable fiscal behaviour” and/or “tax governance”, which lack of
consensus, impeding the establishment of a universally agreed-upon
standard for such behaviour (Boerrild, Kohonen, and Sarin, 2015, p
36).

Strategic objectives and principles form the angular stone of good
governance, which means an entire spectrum of business operations
comprising all corporate functions’ vision, mission, and operational
strategies - including taxation. Within this framework, the necessity
for a distinct set of principles and conduct rules specifically targeting
fiscal behaviour might appear incongruous (Bossert, 2002, pp. 224-
248). Good tax governance is essentially a derivative element of cor-
porate governance, wherein the tax strategy seamlessly integrates into
the overarching corporate strategy.

From theory to practice, corporations operate globally, encounter-
ing diverse tax administrations with diverse moral perspectives. Di-
vergent interpretations of events or laws between countries could lead
to perceived breaches of the law in one jurisdiction due to practic-
es deemed acceptable in another. Whether a tax action constitutes
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“unacceptable fiscal behaviour” depends on the robustness of its tax
control framework. While some countries often perceive the law as
the minimum standard for acceptable tax behaviour, there is a para-
digm shift in several regions. Increasingly, fiscal behaviour transcends
mere compliance with tax laws, encompassing discussions related to
Environmental, Social, and Governance (ESG) Principles, and the
United Nations (UN) Sustainable Development Goals (SDGs) (Tan,
2022, p. 250).

Governance analysis examines decision-making actors, implemen-
tation processes, and established structures in all cases. Effective gov-
ernance embodies several key characteristics (Alink and Kommer,
2016, p. 19) that define its nature and functionality: 1) participation;
2) consensus-oriented approaches; 3) accountability; 4) transparency;
5) responsiveness; 6) effectiveness and efficiency; 7) equitability and
inclusivity; 8) following the rule of law.

Participation emphasizes the active involvement of both genders,
either directly or through legitimate intermediary bodies (meaningful
participation demands informed engagement and a robust civil soci-
ety). A consensus-oriented approach requires mediation of differing
viewpoints to reach a broad consensus beneficial to the entire com-
munity. Achieving such cohesive decisions necessitates a comprehen-
sive understanding of historical, cultural, and social contexts (Gavri-
lutd and Lotos, 2018, pp. 125-127). Furthermore, accountability forms
a foundational pillar in good governance, extending beyond govern-
mental institutions to encompass private sectors and civil society
organizations. Also, upholding accountability relies significantly on
transparency and adherence to the rule of law (especially important
in managing public financial resources effectively). Transparency en-
sures that decisions that align with established rules are accessible and
understandable.

Moreover, governance demands responsiveness, requiring institu-
tions to act rapidly and effectively. However, effective, efficient gov-
ernance goes beyond meeting societal needs, it involves optimizing
available resources, embracing sustainable resource usage, and ensuring
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environmental protection. Equitability and inclusivity further en-
hance social well-being by promoting opportunities for all members,
particularly the most vulnerable (Arulrajah, 2015, pp. 17-18). Lastly,
governance must operate within the rule of law framework, ensuring
fair legal systems impartially enforced to safeguard human rights, es-
pecially those of minorities, through unbiased law enforcement and
establishing an independent judiciary.

In conclusion, the eight propositions are not designed to be obliv-
ious or “taken on their own” to form a set of tax responsibility prin-
ciples. They are intended to indicate a “direction of travel”, a path to
good (tax) governance. As such, examining acceptable fiscal behaviour
within multinational corporations reveals itself as a complex landscape,
prompting considerations beyond mere legal compliance, including
broader discussions of environmental and social principles. These dis-
cussions are shaped by stakeholders’ perspectives and by integrating tax
strategies into overarching corporate structures. Thus, analyzing gov-
ernance underscores the essence of “effective governance”, emphasiz-
ing stakeholder engagement, consensus, accountability, transparency,
responsiveness, effectiveness, equitability, and adherence to the rule of
law. These principles collectively advocate for an integrated approach,
emphasizing the interconnectedness of taxation and social welfare.

3.3. A tax code of conduct? Linking governance and sustainable
practices

Defining “acceptable tax behaviours” has drawn the attention of many
who attempted to delineate these standards. Some actions aimed to
offer voluntary guiding principles, while others advocated for obliga-
tory legal guidelines. These guidelines, termed “tax codes of conduct”,
constitute a focal point of a company’s good tax governance as part
of their tax strategy. Essentially, a company’s tax strategy incorporates
specific tax objectives, the reason behind their establishment, and
their perceived significance. Moreover, it “paints the picture” of how
tax affairs are practically managed within the company.
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We have identified two ongoing trends related to the issue at
hand, viewed from the perspectives of both tax administrations and
companies. A clear trend in contemporary tax compliance involves
increasing companies choosing to disclose their tax strategies vol-
untarily. Qualifying companies are legally obliged to reveal key in-
formation in specific instances, such as those observed in the United
Kingdom (HMRC, 2016). Incorporating acceptable fiscal behaviour
within a tax code of conduct raises crucial considerations concerning
the involved parties and their intended audience. Deciding wheth-
er all stakeholders or solely companies and tax authorities will par-
ticipate is important. Moreover, inquiries emerge regarding the tax
code’s universal applicability, contemplating its scope across specific
industry agreements, borders, or within particular countries. Simulta-
neously, tax administrations increasingly rely on taxpayers’ voluntary
compliance through self-assessment systems, withholding taxes, and
third-party information reporting to combat tax evasion and aggres-
sive tax planning, as seen in mechanisms like Country-by-Country
reporting (HMRC, 2016).

Considering that more and more companies typically adhere to
a purpose encompassing people, planet, and profit elements and en-
dorse widely accepted governance codes, deviation from such compa-
ny policies for tax purposes seems implausible. Companies typically
align with governance codes based on complying with or explaining
the principle, making divergence from these policies for tax purposes
inconsistent. For instance, if companies refrain from exploiting loop-
holes in environmental or employment law regulations for profit max-
imization, a similar approach aligning with the broader governance
principles is expected in tax-related decisions. The alignment with
governance principles is crucial even when fiscal opportunities arise
due to legislative omissions or differences between country laws that
create a “tax vacuum’.

This logic extends to the context of the UN’s Sustainable De-
velopment Goals and concepts like “Governance, People, Planet &
Prosperity” (WEF/IBC, 2020). Many companies base their strategic
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objectives around SDGs within an Environmental, Social, and Gov-
ernance (ESG) policy framework. These companies voluntarily sup-
plement legal requirements related to the environment, working con-
ditions, CO2 emissions, and human rights to demonstrate responsible
citizenship within the societies in which they operate. This voluntary
adoption of additional principles often stems from the intrinsic mo-
tivation to adhere to ethical standards or from stakeholder pressures
(e.g., investors such as pension funds, hedge funds, and private equity
firms). Tax is increasingly regarded as part of a company’s ESG policy
and commitment to accountability efforts. As an example, we may
point to the largest Danish pension funds that formulated and out-
lined their tax code of conduct, expecting responsible tax behaviour
from the companies they invest in (Aneman and Bjork, 2022, pp- 51-
98).

On the other hand, the concept of ESG, and even more so, the
SDGs, remains an unfamiliar and unexplored terrain for many tax
professionals. Another problem are the lack of binding force and con-
trol - which has to be assumed by companies themselves or external
third-party auditors. An illustrative case is observed in the Nether-
lands. In December 2019, the Dutch Corporate Governance Code
Monitoring Committee completed its assessment of implementing
the Code Tabaksblat - a corporate governance code of conduct for
listed companies - revealing that numerous Dutch companies fell
short of complying with the Code’s principles. The Committee high-
lighted deficiencies in compliance, stressing that listed companies
ought to exert more effort to adhere to the Code Tabaksblat (Groe-
newald, 2005). In fact, attempting to sustain a voluntary standard to
enforce certain behaviours artificially contradicts the intrinsic value
expected from a non-legally binding code of conduct as a mechanism
for self-regulation.

This trend represents a broader phenomenon, extending beyond
the Netherlands. The Financial Reporting Council (FRC, 2018) pub-
lished its review of the UK corporate governance code, noting that
UK companies tend to interpret tax conduct too flexibly. Focusing
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solely on complying with code literal requirements, rather than ef-
fective governance and reporting, undermines the spirit of such pro-
visions. This neglects the interests of shareholders, stakeholders, and
the public. The FRC’s conclusions highlighted that many companies
struggle to define their purpose precisely, often confined to slogans
and marketing lines.

Lastly, as pointed out by the OECD, the challenge for a tax admin-
istration is to administer the law in a manner that sustains communi-
ty confidence in their tax administration (OECD, 2004, pp. 12-14).
Suppose the intention behind any tax code of conduct involves fos-
tering contemplation regarding the overall design of tax policy and
aiding in assessing its practical implementation. In that case, it serves
as a suitable instrument. However, it might prove insufficient if the
objective is to enhance stakeholder trust in the company’s fiscal policy
solely by introducing a tax code of conduct.

3.4. Corporate Social Responsibility

As we described above, corporate social responsibility is an essential
concept to achieve the concept of sustainability alongside taxation.
In fact, CSR constitutes a corporate commitment to ethical conduct
and active contribution toward society’s sustainable development.
The foundational principles governing CSR are predicated on the ho-
listic consideration of stakeholder interests, transparent enactment of
business practices, safeguarding human rights, and proactive preserva-
tion of environmental integrity.

In the context of CSR, many companies voluntarily adopt sustaina-
ble practices that engender a plethora of advantages and benefits. And
such advantages are not merely for environmental purposes. With
sustainable practices, companies increase their reputation and image,
generating a favorable reputation among consumers and society and
promoting greater customer trust and loyalty. Additionally, compa-
nies demonstrating a dedicated commitment to social responsibility
invariably become more appealing to professionals seeking alignment
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between their employment choices and personal values regarding
social and environmental concerns. But the advantages do not stop
there. Embracing sustainable practices typically mitigates operational
risks and curtails costs associated with social and environmental is-
sues, such as fines resulting from non-compliance with environmental
regulations. Finally, pursuing sustainable solutions invariably stimu-
lates innovation within corporate spheres, conferring a competitive
advantage within markets governed by heightened environmental
and social consciousness. This is the main goal.

Governance has an important role to play in calling for CSR. Sev-
eral countries have already designed tax initiatives fostering CSR and
Sustainable Practices. For example, in Canada, corporations can de-
duct donations made to registered charities, incentivizing corporate
contributions to societal welfare and fortifying CSR practices. Germa-
ny has implemented feed-in tariffs, guaranteeing fixed, long-term pric-
es for renewable energy sources. This measure significantly encourages
investments in renewable energy and facilitates the transition toward
a low-carbon economy.

Another example is France, which has levied a special tax on en-
vironmentally harmful chemical products, primarily aiming to dis-
suade their use and promote more sustainable agricultural practices.
Moreover, the United Kingdom imposed a levy on single-use plastic
bags, substantially reducing their consumption while incentivizing
the adoption of sustainable alternatives. Lastly, in Brazil, companies
supporting socio-environmental projects benefit from fiscal incentives
available under the Sports Incentive Law, the Culture Incentive Law,
and the Environmental Incentive Law.

In sum, numerous countries provide tax benefits for charitable do-
nations and investments in social projects. These fiscal incentives
serve as catalysts encouraging corporate contributions to societal
well-being and sustainable development. For all that has been set out
above, there is no doubt that CSR and good governance have to go
hand in hand on the path to sustainability through taxation.
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3.5. Tax administrations governance

In this section, we examine developments placed on governance by tax
authorities. Tax administrations exhibit an increasing inclination to-
ward scrutinizing corporate governance. Tax authorities anticipate that
integrating tax policy at the board level would result in less aggressive
tax planning (Alink and Kommer, 2016, p. 175). Varying methodolo-
gies and terminologies are employed, diversifying discussions within tax
authorities, encompassing corporate governance, corporate and social
responsibility, moral standards, and ethics. These terms bear diverse in-
terpretations and are employed in divergent contexts.

3.5.1. United Kingdom
The HM Revenue & Customs (HMRC) aims to engage in discourse

with companies concerning the tax dimension of corporate responsi-
bility. This dialogue comprises dimensions such as transparency, en-
gagement, alignment of tax strategies with business underpinnings, ac-
knowledgment of reputational risks, and adherence to legal integrity.

The HMRC asserts that minimizing the tax burden must align with
commercial objectives, legal obligations, and ethical benchmarks
(Daly, 2017). It discourages the engagement in artificial transactions
primarily intended to curtail tax liabilities, especially those without
any economic impact beyond tax reduction. HMRC’s perspective on
corporations’ expectations from tax authorities revolves around vari-
ous aspects: 1) a rigorous stance against non-compliance; 2) ensuring
consistency; 3) providing support and well-defined guidance; 4) clar-
ifying roles and accountabilities; 5) encouraging transparency; 6) fa-
cilitating timely resolution of issues; 7) facilitating shared assessments
of tax risks; 8) encouraging collaborative work.

Moreover, HMRC manifests its commitment to corporate re-
sponsibility by addressing consumer demands for accessible services,
demonstrating responsible business practices, sustaining an ethical or-
ganizational reputation, and achieving recognition in the corporate

social responsibility index (Alink and Kommer, 2016, p. 175). While
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corporate responsibility is generally regarded as a facet of corporate
governance, the HMRC’s approach seems to exceed the traditional
boundaries of corporate governance (Donnelly and Heneghan, 2011).
In the end, adhering to ethical standards in taxation, even without a
clear legal foundation, presents a significant challenge for taxpayers
and tax administrators.

3.5.2. Australia

The Australian Taxation Office (ATO) emphasizes the integration of
tax risk management procedures within a company’s corporate gov-
ernance framework. Directors and senior management are expected
to possess a “‘comprehensive” understanding of significant tax-related
issues associated with ongoing business operations, particularly from
financial and business standpoints. This includes the identification of
material risks to ensure corporate processes promote tax compliance.
Furthermore, they are encouraged to assess tax implications concern-
ing major transactions, business structures, and strategies. Oversight
of taxes paid by the business, comprehension of reasons for significant
changes in these amounts, awareness of key indicators like effective
tax rates, and comprehension of the company’s relationship with the
ATO and its scrutiny level are vital. Directors and senior management
should be well-informed about the company’s approach to tax compli-
ance and planning (Alink and Kommer, 2016, p. 176).

Finally, ATO has introduced performance standards that allow
companies to self-assess their risk profile and compare it against in-
dustry-specific populations. This evaluation helps companies under-
stand their overall tax contribution and assess tax trends related to
economic and accounting figures. Simultaneously, the ATO has in-
itiated forward compliance arrangements with major corporate en-
tities. These agreements involve evaluating the companies’ systems,
governance frameworks and controls to manage tax risks effectively.
By engaging in these arrangements, companies can reduce their audit
risks by demonstrating due diligence, potentially receiving relief from
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administrative penalties, and decreasing interest charges in case of tax

deficiencies (Braithwaite and Reinhart, 2019).

3.5.3. Chile

The Chilean Internal Revenue Service (SII) proposed a certifica-
tion for «good taxpayers» to promote social responsibility among
multinational companies. The ratio behind this is that, in today’s
landscape, consumers demand not just quality products but also eth-
ical labor practices and environmentally responsible conduct from
companies operating globally. Multinationals are increasingly ex-
pected to pay their fair share of taxes in the countries where they
operate - as it reflects their global corporate behaviour. However,
establishing a single global standard for corporate social responsibil-
ity lacks consensus, as no recognized international body validates a
company’s compliance.

Regarding taxation, companies usually rely on opinions from ex-
ternal auditors during their periodic audits to assess any pending tax
liabilities. The proposed concept entails a certification system based
on tax-related corporate behaviour. Companies adhering to deter-
mined principles would voluntarily seek certification from the SII
(the maintenance of the certification is subject to verification and
yearly follow-up). The idea aims to improve taxpayers’ behaviour by
accounting for their social responsibility and promoting the use of in-
formation technology by taxpayers and the SII (Alink and Kommer,
2016, p. 177). While Chile considers the implementation beneficial,
they advocate for broader international adoption, envisioning glob-
al standards, international recognition, and information exchange
mechanisms. This approach is seen as self-regulating, with companies
encouraging each other to meet set standards.

3.5.5. Netherlands

The Dutch Tax and Customs Administration (Belastingdienst) intro-
duced the concept of horizontal monitoring, focusing on self-regulation,
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in alignment with the rising importance of corporate governance in
rebuilding trust in large corporations (Widt, 2017). The Belastingdienst
entered covenants with companies and trade organizations, aiming to
enhance legal certainty and improve the climate for business establish-
ment in the country. These agreements emphasize taxation in the past
and future, stressing transparency, understanding, and trust between the
parties involved. These short but impactful covenants symbolize a com-
pany’s willingness to engage in dialogue with the Tax Administration to
minimize uncertainties and avoid negative reputational impacts associ-
ated with tax issues. The primary goal is to demonstrate reliability and
control, reassuring shareholders, stakeholders, and society.

While these developments raise concerns among tax scholars and
advisors, most companies enthusiastically participate, prioritizing
control and reliability over potential tax benefits (Widt, 2017). The
agreements focus on fostering a cooperative relationship rather than
ethical or moral standards, aiming for a win-win scenario for both
companies and tax authorities.

3.5.6. Other relevant developments

Tax authorities in various countries are increasingly focusing on cor-
porate governance.

The third meeting of the OECD Forum on Tax Administration
in 2006 spotlighted the challenges encountered by revenue bodies,
particularly international non-compliance, and the need for organi-
zational reforms to enhance tax administration’s effectiveness (Alink
and Kommer, 2016, p. 181). The evolving global economic environ-
ment resulting from trade liberalization, capital mobility, and techno-
logical advancements has expanded the scope for various taxpayers,
potentially challenging tax regulations. This openness in the global
marketplace has given rise to structures that could challenge tax laws,
leading to non-compliance by domestic and foreign taxpayers.

To address these concerns, efforts were directed toward improving
practical collaboration among revenue bodies and other governmental
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law enforcement agencies to counter non-compliance. Additional-
ly, attention was drawn to corporate governance issues and the roles
played by tax advisors, financial institutions, and other entities con-
cerning non-compliance and the promotion of unacceptable tax
minimization arrangements. Several areas were identified for further
development or initiation, including enhancing the directory of ag-
gressive tax planning schemes, studying the role of tax intermediaries,
and expanding corporate governance guidelines to consider the link-
age between taxation and good governance.

4. Conclusion

The imperative interdependence between environmental conserva-
tion and ensuring fundamental human entitlements stands unequivo-
cal in the complex web of humanity’s relationship with the environ-
ment. The capability to shape the environment through technological
advancements accentuates mankind’s responsibility to preserve it for
present and future generations.

From this premise, our comprehensive analysis dived into taxa-
tion’s role in sustainability. Taxation, often perceived merely as an
economic tool, is entangled with multifaceted sustainability aspects
- financial, environmental, and human. In environmental sustaina-
bility, taxation emerges as a critical instrument, acting as an incen-
tive or deterrent, steering behaviour towards eco-friendly practices
and addressing concerns about resource depletion and waste prolif-
eration.

Nonetheless, challenges still persist, including economic burdens,
irreversibility of incentives, and transparency issues, hampering their
efficacy. Pursuing a sustainable world through taxation requires a par-
adigm shift in mindsets and behaviours across individuals, corpora-
tions, and governance structures. Taxation is not solely about eco-
nomic incentives but also demands fairness to safeguard vulnerable
social classes. Achieving this equilibrium is, however, a complex task,
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requiring policies that assume income security for individuals and via-
bility for businesses while steering toward sustainability.

Nevertheless, the path to sustainability transcends taxation, encom-
passing good governance and corporate social responsibility. The dis-
course on governance, particularly in taxation and corporate conduct,
reflects an evolving landscape marked by paradigm shifts from conven-
tional bureaucratic approaches to contemporary governance realms.
This transition emphasized adaptive regulatory mechanisms, focusing
on substantive public outcomes. Good governance transcends quanti-
tative efficiency, emphasizing qualitative criteria and embracing prin-
ciples of participation, consensus, accountability, transparency, respon-
siveness, effectiveness, equitability, and adherence to the rule of law.

Moreover, formulating tax codes of conduct is a key point in corpo-
rate tax strategies, illustrating responsible tax management. Integrat-
ing tax governance within broader corporate governance principles,
like the UN’s Sustainable Development Goals and Environmental,
Social, and Governance policies, signifies a growing trend recogniz-
ing tax as an integral part of a company’s commitment to social ac-
countability. Additionally, Corporate Social Responsibility serves as
a guiding principle for ethical corporate conduct and contributions
to sustainable development. Voluntary adopting sustainable prac-
tices bring advantages like improved corporate reputation, talent
attraction, risk mitigation, innovation, and cost reduction. Various
fiscal initiatives worldwide incentivize CSR and sustainable practic-
es through tax deductions, levies, feed-in tariffs, and incentives for
charitable donations and social projects, stimulating welfare and sus-
tainable development.

From the tax authorities’ side, there is a growing interest in robust
governance, emphasizing ethical behaviour, corporate responsibility,
and transparency. Global tax administration examples, such as HMRC,
Australia’s Taxation Office, Chile’s Internal Revenue Service, and the
Netherlands Tax and Customs Administration, underscore this shift,
focusing on aligning tax policies with commercial objectives and eth-
ical corporate behaviour.
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In conclusion, taxes stand as a potent driver for promoting sus-
tainable behaviour. Through strategic tax policies, governments can
incentivize environmentally friendly practices, encourage corporate
responsibility, and nurture social behaviours towards sustainable de-
velopment, promoting a collective movement towards a more sustain-
able future.
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The role of VAT in the circular economy

Henriette M.P. Scholte

Abstract: Circular business models play a vital role in the transi-
tion towards a sustainable and circular economy. This transition is
promoted by the Green Deal. The current legal and institutional
system is based on the linear resource intensive — take, make, use,
waste — economy with linear business models that often use planned
obsolescence to maximise revenue. In difference to these models,
circular business models require a close and continuous collabora-
tion between business entities, their suppliers, and customers to be
able to create a repetitive circular flow of products and materials
with the aim to minimise resource leakage and retain the value of
used resources. Value added tax (VAT) touches upon the transac-
tions that take place within this continuous circular flow of products
and materials. Although being a consumption tax, the EU-VAT-sys-
tem is designed as a transaction tax and is based upon the charac-
teristics of a linear economy. Consequently, it creates legal issues
for circular businesses to comply with the current VAT-regulations
and may create a competitive disadvantage for circular businesses.
A number of these legal issues for specific circular business models
will be discussed in this article. Solutions for these VAT-issues and
for inding ways for VAT to accommodate the transition toward a
circular economy are proposed by several authors. Some propose to
structurally change in the tax system and transforming VAT into
a green VAT. Other propose minor adaptations to the VAT-system
in order to better accommodate circular transactions. This article
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intends to provide an insight into these proposals and into a number
of legal issues caused by VAT for circular business models.

Key words: circular economy; circular business model; circular trans-
actions; VAT; transaction tax; VAT-system; LCA.

1. Introduction

The transition from the current linear — take, make, use and waste
— economy into a circular economy, in which waste incineration
and landfill is avoided as much as possible and recycling and reuse
become the norm, is going to require substantial changes in our so-
ciety.! Fischer in her dissertation on the impact of the Dutch in-
stitutional and legal system on circular business models, describes
a number of obstacles and challenges caused by these systems for
businesses that want to become circular. Not only in contracting
with other companies and their customers but also in obtaining fi-
nance as a consequence of existing laws, rules and regulations that
are designed for the linear way of doing business.? Circularity re-
quires business models to change the supply chain and design new
and disruptive ways of collaborating with suppliers and customers.
Examples of circular business models are light as a service instead of
selling light fixtures and light bulbs (Signify’), designing and mak-
ing mobile phones that can be easily repaired, refurbished, remanu-
factured and recycled (Fairphone?), intensifying the use of tools by

1. Ellen MacArthur Foundation, Towards the Circular Economy; economic and business ra-
tionale for an accelerated transition, 2013, chapter 1 and 2, p. 13-34.

2. A. Fischer, Circular economy - Forging institutions; On how circular business model innova-
tion shapes the circular ec onomy while instigating the new rules of the game, Wageningen, 2022,

DOI https://doi.org/10.18174/567287.
3. https://www.signify.com/en-gb/sustainability (website visited on 20 October 2023).
4. https://www.fairphone.com/en/impact (website visited on 20 October 2023)
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borrowing them from a neighbour (Peerby’) and making carpet tiles
reusable and recyclable by using a take back-reversed logistic system
by the producer (Interface®).

The transition towards a circular economy - with the aim to reach
it by 2050 - has been the objective of the European Union (EU) which
the EU Commission first put forward in detail in the first Circular Ac-
tion Plan in 2015.7 In 2020 the EU published a ‘New Circular Econo-
my Action Plan’®. This new action plan was announced in the Green
Deal’ as the EU Commission had to acknowledge that the transfor-
mation towards a circular economy was progressing too slowly.' In
the special report of the European Court of Auditors on the progress
of this transition within the 27 EU member countries, the court con-
cluded that the member states together hardly have made any progress
in the transition compared to the circularity rate in 2015.!! By 2021,
only 11.7% of the material use within the EU was circular.!? World-
wide the figure is worse: only 7.2% of the world economy is circular.
This percentage has been falling during the last couple of years."

Value Added Tax (VAT) has been experienced by some circular

businesses as favouring linear business models and creating a barrier for

5. https://www.peerby.com/en-nl (website visited on 20 October 2023).

6. https://www.interface.com/GB/en-GB/sustainability/recycling.html (visited on 20 Oc-
tober 2023),

7. EU Commission, Closing the loop - An EU action plan for the Circular Economy, Brus-
sels, 2.12.2015 COM(2015) 614 final (hereafter: Circular Action Plan 2015).

8. A new Circular Economy Action Plan For a cleaner and more competitive Europe, Brus-

sels, 11.3.2020, COM(2020) 98 final.

9. The European Green Deal, Brussels, 11.12.2019 COM(2019) 640 final (hereafter: Green
Deal)

10. Green Deal, p. 7.

11. European Court of Auditors, Circular economy: Slow transition by member states despite
EU action (Special Report), 2023, nr. 17, https://www.eca.europa.eu/en/publications/sr-
2023-17, (hereafter: Report Circular economy).

12. Report Circular Economy, p. 17-19.
13. Circle Economy, The Circularity Gap Report 2023, Amsterdam 2023, p. 8.
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transitioning into a circular business model."* Merkx remarks that the
current VAT-system is designed in a linear manner by taxing transactions
in a linear direction from mining activities through the production lines
to the consumer, who is paying the VAT, be it indirectly. The current
VAT-system is lacking an adequate regime for the return of goods from
the consumer to the producer, which is crucial for the circular econo-
my.” Recently academics like Milios and Kirchherr et al. point to the
possibilities to use VAT to promote the transition towards the circular
economy.'® The VAT-system will be challenged by changes in society,
in institutional and legal systems, as the economic system is changing
to become circular by 2050.!7 Therefore, it is paramount to proactively
discuss the challenges the VAT-system is going to encounter and con-
sider the opportunities for accommodating these challenges by means
of minor adaptations to the VAT-system or, maybe, by contemplating a
complete overhaul of the system to a tax, based on the life cycle assess-
ment (LCA) of goods and services, as proposed by some authors.!8
First this article will describe the concept of circular economy
and circular business models (paragraph 2). In paragraph 3 the role
of VAT as a tax on the exchange of goods and services in relation to

14. Copper8, Circular Revenue Models: Required Policy Changes for the Transition to a
Circular Economy, 2019, www.copper8.com, p. 12-15.

15. M. Merkx, A New (Circular) Economy: A New Special Arrangement for Second-Hand
Goods!, EC Tax Review, 2021-2, p. 64-69 (hereafter: Merkx), p. 64.

16. L. Milios, Towards a Circular Economy Taxation Framework: Expectations and Challenges
of Implementation, Circular Economy and Sustainability, 2021, 1, p. 477-498, https://doi.
org/10.1007/s43615-020-00002-z (hereafter: Milios); J. Kirchherr, L. Piscicelli, R. Boura,
E. Kostense-Smit, J. Muller, A Huibrechtse-Truijens, M. Hekkert, Barriers to the Circular
Economy: Evidence From the European Union (EU), Ecological Economics 150 (2018) 264—
272, https://doi.org/10.1016/j.ecolecon.2018.04.028 (hereafter: Kirchherr et al. 2018).

17. See note 8 and 9.

18. E. Traversa and B. Timmermans, Value-Added Tax (VAT) and Sustainability in the Euro-
pean Union: A Radical Proposal Design Issues, Legal Aspects, and Policy Alternatives, Inter-
tax, 2021, Volume 49, Issue 11, p. 871-884 (hereafter: Traversa and Timmermans); C. De
Camillis and M. Goralczyk, Towards stronger measures for sustainable consumption and
production policies: proposal of a new fiscal framework based on a life cycle approach, In-
ternational Journal of Life Cycle Assessment, 2013, 18, p. 263-272, DOI 10.1007/s11367-
012-0460-5 (hereafter: De Camillis and Goralczyk).
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circular business models will be discussed. Paragraph 4 will examine
the legal issues from a VAT-perspective that a number of circular
business models face as a consequence of the application of the rules
of the current VAT-system. The article aims to give an insight into
a number of these legal issues, but does not allow for a complete
in-depth legal analysis of all VAT-issues related to these circular
business models. After focusing on the legal issues, paragraph 5 will
focus on a number of opportunities for changing the VAT-system.
Paragraph 6 will give a conclusion as to the author’s ideas on going
forward.

2. Circular economy and circular business models

The idea that resources are finite finds its roots in academic think-
ing as far back as the ideas of the economist Malthus in the late 18™
century on the notion — developed by this author - that population
growth has to be contained because of the limited availability of re-
sources for the production of food.!” Until now, Malthus’ ideas did not
materialise due to the advances in agriculture and technology, which
helped to accommodate a growing world population, be it unevenly
distributed as by 2019 9% of the world population lived in conditions
of extreme poverty.”’ In the sixties and seventies of the last century,
economists like Kenneth Boulding?!, Herman Daly?? and D.W. Pearce

19. T.R. Malthus, An Essay on the Principle of Population, volume two, Everyman’s Library,
London, 1967.

20. World bank, https://blogs.worldbank.org/opendata/september-2023-global-poverty-up-
date-world-bank-new-data-poverty-during-pandemic-asia, website visited on the 23 Octo-
ber 2023.

21. Kenneth E. Boulding, The Economics of the Coming Spaceship Earth, in H. Jarrett (ed.),
1966, Environmental Quality in a Growing Economy, pp. 3-14, Baltimore, MD.: Resources
of the Future/John Hopkins University Press.

22. Herman E. Daly, Steady-State Economics, Island Press, Washington D.C., USA, 1991.
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and R K. Turner” and — on assignment of the Club of Rome — scien-
tists like Donella and Dennis Meadows and their team from MIT#
started to question the sustainability of the exponential use of virgin
resources (materials) in relation to pollution, resource depletion and
population growth. By the end of the twentieth century in academic
literature the ideas on concepts like industrial ecology and ecological
economics were discussed in relation to the aim to reduce the ex-
ponential use of virgin resources and pollution. These concepts are
linked to the concept of circular economy.?

In academic and grey literature, the definition of the concept of
circular economy varies depending on the focus and the background
of the author.”® A good definition of the concept has become more
relevant as from 2024, given that large companies have to report on
the environmental (E) and social (S) impact of their economic ac-
tivities on society and the environment, based on the Corporate Sus-
tainability Reporting Directive?’” (CSRD) of the EU. This directive
also requires them to provide an insight into the governance (G) of
their company. To make these reporting requirements more concrete,
the EU Commission adopted the European Sustainability Reporting

23. D.W. Pearce, R.K. Turner, Economics of Natural Resources and the Environment, John
Hopkins University Press, 1990 (hereafter: Pearce and Turner).

24. Dennis Meadows, De grenzen aan de groei (original title: The Limits To Growth); Rapport
van de club van Rome, Uitgeverij Het Spectrum N.V. Utrecht/Antwerpen, 1972.

25. A. Bruel, J. Kronenberg, N. Troussier, B. Guillaume, Linking Industrial Ecology and Eco-
logical

Economics: A Theoretical and Empirical Foundation for the Circular Economy, Journal of In-
dustrial Ecology, 2018, Volume 23, Number 1, Yale University, DOI: 10.1111/jiec.12745.

26. ]. Kirchherr, D. Reike, M. Hekkert, Conceptualizing the circular economy: An analysis of
114 defnitions, Resources, Conservation & Recycling, 2017, 127, 221-232.

27. Directive (EU) 2022/2464 of the European Parliament and of the Council of 14 De-
cember 2022 amending Regulation (EU) No 537/2014, Directive 2004/109/EC, Directive
2006/43/EC and Directive 2013/34/EU, as regards corporate sustainability reporting (here-
after: CSRD). Note: In the USA the Securities and Exchange Commission (SEC) has also
set up ESG-reporting requirements for companies (https://www.sec.gov/securities-topics/

climate-esg) and so is the UK (https://assets.publishing.service.gov.uk/government/up-
loads/system/uploads/attachment_data/file/1147458/ESG_Ratings_Consultation_.pdf).
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Standards (ESRS).?® Under ESRS E5 ‘Resource use and Circular Econ-
omy’ of the ESRS, circular economy is defined as: “an economic system
in which the value of products, materials and other resources in the econ-
omy is maintained for as long as possible, enhancing their efficient use in
production and consumption, thereby reducing the environmental impact of
their use, minimising waste and the release of hazardous substances at all
stages of their life cycle, including through the application of the waste hier-
archy. The goal is to maximise and maintain the value of the technical and
biological resources, products and materials by creating a system that allows
for durability, optimal use or re-use, refurbishment, remanufacturing, recy-
cling and nutrient cycling”.”

Under CSRD and ESRS businesses have to report on the adaptation
of their business model and strategy to become circular.’® The basis of
the report is the contribution of the business to the circular economy
principles: “refuse, rethink, reduce, re-use, repair, refurbish, remanufac-
ture, repurpose and recycle.” ’! In academic literature, definitions of the
concept of circular business model are broader and include elements
like closing the loop, intensification of use and dematerialisation.*
However, the combination of the definition of circular economy with
the circular economy principles - given in the ESRS — coincides in
essence with the various definitions of circular business models in ac-
ademic literature. These principles also correspond with the R-frame-
work (also known as R-ladder) which categorises the activities that

28. Annex 1 to Commission Delegated Regulation (EU) .../... supplementing Directive
2013/34/EU of the European Parliament and of the Council as regards sustainability report-
ing standards, Brussels, 31.7.2023, C(2023) 5303 final (hereafter: ESRS), p. 2, objective 1.
Remark: On the 18 October 2023 the attempt to scrab the ESRS has been rejected by the
European Parliament.

29. ESRS, p. 145, Objective 3.

30. ESRS, p. 145, Objective 1(c).

31. ESRS, ESRS E5 Disclosure Requirement 5-1, AR 8-10, p. 153.

32. M. Geissdoerfer, M.P.P. Pieroni, D.C.A. Pigosso, K. Soufani, Circular business models: A
review, Journal of Cleaner Production, 2020, 277, 123741, p. 1-17, https://doi.org/10.1016/;.
jclepro.2020.123741, p. 5-7.
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are typical within a circular economy.”> The ESRS is linked to the
Taxonomy Regulation (2020/852).** Article 13, paragraph 1 of the
Taxonomy Regulations describes the activities of companies that the
EU considers to be contributing to the transition towards the circular
economy.

Even though, within academic literature, the debate on the defini-
tions of the concepts of circular economy and circular business models
is ongoing, in the author’s opinion, within the EU, the definitions and
descriptions provided by the ESRS, and the Taxonomy Regulation
will probably lead the discussion. These are the basis for the reporting
requirements based on the CSRD. For this reason, the author defines
the concept of a circular business model as being a business model
that develops and incorporates activities corresponding to the circular
economy principles of the ESRS and those described in the Taxono-
my Regulation, which are typical for a business model in a circular
economy.

3. The role of VAT as a tax on transactions within the
circular economy

In principle, VAT is a tax on consumption to be paid by the end-con-
sumer. It is not intended to affect the prices of supplies in the supply
chain.” Within the EU, this tax is levied from companies by means

33. T. Fornasari, P. Neri, A Model for the Transition to the Circular Economy: The “R”
Framework, Symphonya, 2022, Emerging Issues in Management (symphonya.unicusano.
it), (8), 78-91, https://dx.doi.org/10.4468/2022.1.08fornasari.neri, p. 82.

34. Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June
2020 on the establishment of a framework to facilitate sustainable investment, and amend-
ing Regulation (EU) 2019/2088(hereafter: Taxonomy Regulation); ESRS, General Re-
quirement, 113, p. 17.

35. H.M.P. Scholte, Indirecte belastingen, Hoofdstuk (Chapter) 6, in ‘Belastingen vanuit een
economische invalshoek: Rapport van de Commissie Economie en belastingen’ (translation: Tax-
ation from an economic perspective: Report of the Commission Economics and taxation),
Vereniging voor Belastingwetenschap, 18 september 2023, p. 201-252, p. 210-212.
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of a credit invoice-method, which obliges companies to charge VAT
on their output-transactions and give them the right to claim back
the VAT paid on their input-transactions, based on received invoic-
es.’® This method of taxing consumption works well within a linear
take-make-use-waste-economy as every transaction in the supply
chain is a part of this chain of charging and deducting VAT up till
the end-consumer, who pays the VAT but cannot claim it back from
the tax authority. The consumer uses the product and discards it
after its use. The product ends up as waste in a landfill or an incin-
eration oven.

In a circular economy, resources equal waste from mining activ-
ities, production phase and consumption phase.’” Or, as Braungart
and McDonough state in their book “Cradle to Cradle”, waste equals
food in the form of biological nutrient (waste from food and plants)
and technological nutrients (for example, waste from discarded elec-
tronic equipment)’®. So, in a circular economy there is no end of the
line in the form of consumption by consumers, as consumers are the
producers of biological and technological nutrients to be used in a
‘new’ circle of production and consumption. This notion requires an
answer to the following question: Should consumers as producers of
biological and technological nutrients have the same right as com-
panies to reclaim the input-VAT on their groceries and purchases?

Although the answer to the question is open to debate, in the au-
thor’s opinion the answer is: no. The goal of levying VAT is obtain-
ing revenue for the government by means of taxing consumption
in a way that in essence equals a retail tax on goods and services.”

36. L. Ebrill, M. Keen, J-P. Bodin, V. Summers, The Modern VAT, International Monetary
Fund, 2001 (hereafter: Ebrill et al.), chapter 2.

37. Pearce and Turner, p. 35-41.

38. M. Braungart, W. McDonough, Cradle to Cradle: remarking the way we make things, Vin-
tage Books, London, 2009, chapter 4.

39. S. Cnossen, The C-inefficiency of the EU-VAT and what can be done about it, Internation-
al Tax and Public Finance, 2022, 29:215-236, https://doi.org/10.1007/s10797-021-09683-
0, p- 216; Ebrill et al., p. 18-19.
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From the view of economists a VAT with a uniform rate equals an
income tax with a uniform rate as they both equally constrain the
consumer’s budget.*® From a legal point of view, taxing the circular
use of materials is justified as VAT taxes the value added in each
phase of production and the tax ends up being paid by the intended
taxpayer: the end-consumer. As long as waste has no value, a neg-
ative value - when consumers or producers have to pay for disposal
or recycling — or only the value inherent to the characteristics of
the residual materials - like used metals -, the use of waste will start
a new cycle of adding value to (secondary) resources when these
resources enter a new production cycle. This is comparable to virgin
resources that are not yet extracted, even though these resources
may appear as assets on the balance sheets of mining companies.
The Court of Justice of the EU (CJEU) states that in case a product
loses its functionality and the materials - it is made from - can only
be used to make new products, these materials become part of the
new economic cycle of a new product. Therefore, the Court is of
the opinion that in such a case there is no risk of double taxation.*
However, despite of the Court’s opinion and the economic rationale
for charging VAT, in case waste - as a resource -, used products and
parts of products - suitable for reuse — are valuable in themselves,
which they are in a circular economy, the question arises whether
the current VAT-system provides adequate possibilities for taxing
circular transactions in a way that VAT does not hamper the transi-
tion towards a circular economy.

40. I. Crawford, M. Keen and S. Smith, Value Added Tax and Excises, Chapter 4, Mirrlees
Review, April 2010, § 4.2.1. Remark: VAT is different from income tax as it distorts the
supply of goods and services and not the supply and demand for labour as income tax does.

41. CJEU, 11 July 2018, C-154/17 (E Lats), considerations 33-34.
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Figure 1. Schematic presentation of the circular use of materials and products
indicating the liability for charging VAT for each circular transaction in a closed
loop, where the same resources are charged with VAT over and over again.

In the author’s opinion, this is a relevant question. Based on the
current VAT-legislation and the schematic presentation of the closed
loop in figure 1, VAT is charged during each phase of the circular use
of a product and over its parts, from the production phase through to
the recycling phase, and the reuse of the recycled materials as second-
ary materials. Based on the legal nature of VAT as a tax on added val-
ue, the continuous taxation of added value in a circular loop from the
production to consumption and back to production can be regarded as
justified. However, the current VAT-legislation and interpretation are
likely to have an impact on circular business models as these add value
in a different and often unfamiliar manner, compared to linear busi-
ness models. This is likely to lead to discussions on the interpretation
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of the application of the current VAT-legislation, which leads to un-
certainty in the area of VAT-liabilities, and therefore, may become an
risk factor for circular businesses.

4. Impression of VAT-issues related to the exchange of
goods and services for compensation within the circular
economy

The current VAT-legislation and the jurisprudence from the CJEU
in VAT-related cases leads to uncertainties for VAT-taxable transac-
tions within a circular economy. In this paragraph a number of issues
will be discussed, some of which are linked to the issues mentioned in
the previous paragraph. As the circular use of goods will impact the
whole economy, we are only now starting to discover its consequenc-
es for VAT. A limited number of issues will be discussed in this arti-
cle. The focus will be on the following topics: VAT-taxable persons
within a circular economy; the reuse of goods; and business models
that step away from the transfer of the ownership of products to the
supply of a service that provides for the availability of the product
to the customer. This paragraph will focus on the explanation of the
legal aspects of these issues based on the current and in-force VAT-
rules within the EU.

For the correct understanding of this paragraph it is relevant to
define the terms goods and services from the perspective of VAT.
The term good is broadly defined and entails any tangible property
based on articles 14 and 15 of the VAT Directive®. So, this term
includes products, used products, materials (virgin and secondary
resources), waste, and also electricity. The supply of a service is any
transaction that is not the supply of a good (article 24 of the VAT
Directive).

42. Council Directive 2006/112/EC of 26 November 2066 (hereafter: VAT Directive).
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4.1. The changing role of the consumer in a circular economy

As mentioned in the previous paragraph, the question is raised wheth-
er a consumer can become a VAT-taxable person under article 9(1) of
the VAT Directive for the supply of used products, whatever the form
(article 2(1)(a) and (c) of the VAT Directive). If so, has the individu-
al consumer as a taxable person the right to claim back the input-VAT
that the individual paid - based on article 168 of the VAT Directive
— which embedded in the purchase price of the products and in the
costs that the individual made to be able to deliver the used prod-
ucts or to perform the services. The CJEU gave a judgment on a case
about the supply of electricity® to an electricity company by a private
person who had solar panels on his house. In return for the supply
the private individual received a reduction of the electricity invoice.
Although this person was using most of the electricity generated by
the solar panels for private use, the Court decided that the individual
was a VAT-taxable person because of the indefinite and continuous
nature of the supply of electricity to the electricity company and the
compensation received for the supply.* This supply is therefore to be
considered an economic activity. Accordingly the Court stated that,
as this ‘private person’ is a VAT-taxable person for the supply of the
electricity, he has the right to claim back the input-VAT on the acqui-
sition of the solar panels and its installation.* This case is related to
newly produced electricity by a ‘private person’ and not to the supply
of used products and waste. So, in cases where consumers continu-
ously supply used products, waste, services and maybe even secondary
materials to companies and other private persons for a compensation,
it remains to be seen whether the Court will come to the same con-
clusion and will regard a consumer — private person - in a circular
economy as a VAT-taxable person.

43. Article 15 of the VAT Directive.
44. CJEU, 20 June 2013, C-219/12 (Fuchs), considerations 27 and 28
45. CJEU, C-219/12 (Fuchs), consideration 33.
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In a circular economy, the reduction of the use of virgin materials
by the intensification of the use of products is regarded as an impor-
tant activity that contributes towards the circular use of these prod-
ucts.* On the internet, there are platforms that facilitate the sharing
of products between neighbours. So, if products are being regularly
shared among persons (sharing economy) for a compensation, whether
monetary, in kind or in the form of a service in return, based on article
73 of the VAT Directive, which defines compensation very broadly,
and based on the arguments mentioned in the previous subparagraph,
these transaction may very well be VAT-taxable transactions. Howev-
er, if this person is not acting independently but, for example, under
the direction of a platform, like in the Uber-case*” or of an employer,
based on article 9(1)(a) of the VAT Directive, this person is very like-
ly not acting as a VAT-taxable person.*

The legal complexity surrounding the question whether a person is
acting as a taxable person for VAT, leads to the conclusion that un-
der the current VAT-legislation, because of the broad interpretation
of the terms taxable person, taxable transaction and compensation,
consumers within a circular economy have a good chance of becom-
ing taxable persons. Therefore, consumers may be faced with the ob-
ligation to charge VAT on certain regular circular transactions like
selling and returning used goods and sharing goods for compensation.
The more circular the economy becomes, the more regular consumers
will engage in these circular transactions. The obligation to charge
VAT with the right to claim back the input-VAT will come with com-
pliance costs for the consumer and administrative costs for the tax
authorities as well as loss of VAT-revenue for governments. The VAT

46. K. Dutz, M. Nagel, and N. Peach, Obsolescence, Useful Life Extensionand New Educa-
tional Concepts: The Economy Needs Repair!, in The Circular Economy in the European
Union: An Interim Review, S. Eisenriegler (Ed.), p. 157-185, p. 165-166.

47. CJEU, 20 December 2017, C-434/15 (Uber), consideration 39. Remark: It should be
noted that the Court in this case does not answer the question whether or not the non-pro-
fessional driver are employed by the Uber or not.

48. VAT expert group, 22nd meeting — 1 April 2019, taxud.c.1(2019)2026442 — EN,
VEGO81, Brussels, 18 March 2019, p. 4.
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Directive, under articles 281-292, allows member states to apply a
revenue threshold under which VAT-taxable persons with a low year-
ly turnover are exempt from charging and deducting VAT. Notwith-
standing, the possibility of limiting the number of taxable persons by
applying such a revenue-threshold, clarity on the issue when a private
person becomes a taxable person, is becoming more important due
to the obligation of member states under DAC 7% (directive). This
directive requires member states to demand from the platforms, that
reside in their country, to report to the authorities the details of the
persons who sell goods and services on these platforms and the income
they obtain from these activities. The member states are obliged to
share these details with the member states in which these sellers and
service providers reside.’® The information that becomes available un-
der DAC 7 may lead to more persons being identified as qualifying as
VAT-taxable persons, given that 20% of individuals in the EU in 2021

are using the internet for selling goods and services.’!
4.2. Main VAT-issues related to the reuse of goods

Circular economy requires a product to be reused till it is not any-
more possible to reuse it or its parts. After which, the product should
be recycled to become secondary (recycled) materials to be used in
the production of new products. VAT does not have a specific re-
gime for the reuse of products and recycled materials in general.
As long as used goods remain in the sphere of business to business
(B2B) supply and delivery without any exemptions being applica-
ble, in general charging VAT on the sale of used goods and claiming
back input-VAT on the purchase will — in principle - lead to the
burden of dealing with compliance costs and of having to deal with a

49. Council Directive (EU) 2021/514 of 22 March 2021 amending Directive 2011/16/EU
on administrative cooperation in the field of taxation (hereafter: DAC 7).

50. DAC 7, article 8ac.

51. https://www.statista.com/statistics/381234/online-c2c-commerce-penetration-in-the-eu
[#statisticContainer (website view on 25 October 2023).
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possible temporary impact on a company’s liquidity while waiting for
the input-VAT to be reimbursed. However, it becomes more com-
plex when businesses purchase used goods from consumers or other
non-VAT-taxable organisations (end-consumers). As stated in the
previous paragraph, end-consumers do not have the right to claim
back the input-VAT on their purchases nor the possibility to charge
VAT on the (incidental) sales of goods. So, if they are not taxable
persons, and, when they sell used goods to a business, they cannot
charge VAT, and the business cannot claim back the input-VAT em-
bedded in the purchase price. Without a special VAT-regime, when
businesses are selling these goods, they would have to charge VAT
on the complete sales price of the used goods based on article 73 of
the VAT Directive. The consequence will be that VAT would be
charged also on the VAT embedded in the purchase price and this
would lead to double taxation. In order to avoid this double taxation
of the sale of used goods purchased from end-consumers, the VAT
Directive has a special regime for second-hand goods called profit
margin scheme.’? In these cases, article 315 of the VAT Directive
allows traders in used goods to reduce the taxable amount to the
profit margin the trader makes on the sale of the used goods. This
way the trader does not have to charge VAT on the VAT embedded
in the purchase price.

The special regime applicable for the sale of second hand goods to
avoid double taxation, has its limitations. The regime is only appli-
cable to used goods when they retain their functionality or can be re-
paired to continue their original functionality.”® The CJEU delivered
a judgment on the applicability of the profit margin scheme for spare
parts removed from car wrecks that lost their functionality (end of life-
goods). The Court is of the opinion that the sale of these spare parts,
provided that they retain their functionality or after being repaired,

52. VAT Directive, articles 311-325.
53. See end note 42.
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is covered by the profit margin scheme.’* Based on a recent judgment
of the Court, the sale of the car wrecks itself with the purpose of sell-
ing spare parts is also covered by the profit margin scheme, provided
that these parts - after being removed - retain their functionality and,
when necessary, after being repaired.”> However, from this judgment it
becomes clear that waste, that can only be reused after being recycled
as secondary materials, is not covered by the profit margin scheme,
because the product and its parts have lost their functionality. The
secondary materials become part of a new economic cycle.”® In the
author’s opinion, this is acceptable as long as waste has no value or a
negative value. However, under the current VAT Directive waste pur-
chased from end-consumers, that does have value, will have non-re-
claimable VAT embedded in its purchase price. Therefore, - after the
recycling process - this non-reclaimable VAT will be embedded in the
sale price of secondary materials.’” In these cases, the application of
the VAT Directive will lead to double taxation and, as a consequence,
a possible distortion of competition between the use of secondary and
virgin materials.

Contrary to new goods, under the current VAT-regime the sale of
used goods, which is covered by the profit margin scheme, is always
taxed in the country, where the seller resides, based on article 35 and
article 40 in conjunction with article 139(3) of the VAT Directive.
Because the location of the purchaser of a margin good is not relevant,
it may be interesting for end-consumers to purchase used goods in
member states with a lower VAT rate.’® This may lead to distortion of
competition between sellers of used goods as a consequence of the

54. CJEU, 18 January 2017, C-417/15 (Sjelle Autogenbrug), considerations 36-39.
55. CJEU, 17 May 2023, C-365/22, (IT), consideration 23-25.

56. CJEU, C-365/22 (IT), consideration 25.

57. See also Merkx, p. 67.

58. Remark: The Commission of the EU has proposed to introduce the distance selling
place of supply of goods to good covered by the profit margin scheme. If adopted the supply
of used goods covered by profit margin scheme shall be taxed based on the country where
the purchaser resides.
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difference in VAT-rates between member states. Another conse-
quence is the issue that a taxable person, residing in another member
state than the seller, who purchases used goods covered by the profit
margin scheme, will have to pay the full price, which includes the
VAT charged in the seller’s state of residence. This taxable person is
unable to reclaim the VAT embedded in the sales price from the tax
authority of that member state. Based on article 325 of the VAT Di-
rective the seller is not allowed to specify the VAT amount included
in the sales price on the invoice, so the purchaser does not know the
amount of VAT included in the purchase price.”

Apart from the EU-wide obligation to provide for a take back sys-
tem for batteries®® and electronic equipment®', more and more com-
panies - like some mobile phone companies - are actively encouraging
customers to return their old products (take back-system).®? To reward
the customer for the return of the old product some companies pay
a compensation. When this reward is combined with the purchase
of a new product, for VAT-purposes the reward is often regarded as a
discount on the price of the new product which reduces the taxable
amount for VAT based on article 79(c) of the VAT Directive. For
the company a combination of a take back of the old product with
the sale of a new good is preferable in case the used good is returned
to the company by a non-taxable person. This way, the problem with
non-reclaimable VAT embedded in the purchase price - discussed
in the previous subparagraph - is avoided. However, in the circular
economy, the use of take back-systems with a reversed logistic-system
to accommodate the return of the products from the purchaser back

59. See also Merkx, p. 67.

60. Regulation concerning batteries and waste batteries, (EU) 2023/1542, adopted on 12
July 2023.

61. Directive on waste electrical and electronic equipment (WEEE), 2012/19/EU.

62. M. Lewandowski, Designing the Business Models for Circular Economy—Towards the Con-
ceptual Framework, Sustainability, 2016, 8, 43; doi:10.3390/su8010043, www.mdpi.com/
journal/sustainability, p. 1-28, p. 20.
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to the seller is likely to become the norm.*> Consumers will start to
realise that used goods are valuable and will demand compensation
for the return of the product. Not all consumers will be interested in
buying a new product from the same company.

4.3. An impression of VAT-issues related to Product Service
System-business models

Circular business models that focus on providing for the need of its
consumer instead of selling a product to the consumer by transfer-
ring the ownership of that product, have become more visible in to-
day’s society. Most visible are bicycles and e-scooters available for rent
per minute parked on the streets of many cities. These rentals are
arranged and paid for by means of an app, and, contrary to traditional
rentals, these bicycles and e-scooters can be left behind - at will - at
any suitable public place within a specific area.* These business mod-
els are ranked as Product Service System-models (PSS). The concept
of an PSS-business model can be defined as “ a business model focused
toward the provision of a marketable set of products and services, designed
to be economically, socially and environmentally sustainable, with the final
aim of fulfilling customer’s needs.”®. PSS-models can be divided in three
main categories®:

e Product orientated services — the product is still sold to the cus-
tomer with added services like maintenance, finance and take

back;

63. See endnote 61.

64. For example Felyx scooter rental, https://felyx.com/products/how-it-works/ (website
viewed 27 October 2023).

65. A. Annarelli, C. Battistella , E Nonino, Product service system: A conceptual framework
from a systematic review, Journal of Cleaner Production, 2016, 139, p. 1011-1032, http://
dx.doi.org/10.1016/j.jclepro.2016.08.061, p. 1017.

66. A. Tukker, Eight Types of Product—Service System: Eight ways to sustainability? Experi-
ences from SusProNet, Business Strategy and the Environment, 2004, 13, 246-260, DOI:
10.1002/bse.414, p. 246-260, p. 248-249.
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e Use orientated services — the producer retains the ownership of
the product and rents it out to the customer to use either with
full and unlimited access or with limited access, whereby the
product is shared with more customers. The customer pays for
the use of the product; and

e Result orientated services — the customer is paying for the result
of the use. Examples are paying per printed page or per copy
(Xerox) or — in the case of the business models with the e-scoot-
ers and bicycles mentioned above — paying per minute mobility.

The different categories have different VAT-issues attached to
them. A company that uses a product orientated service-model, will
in general face the same VAT-issues as a linear company when selling
a product, depending on the type of product that it sells and the cir-
cumstances of the sale. However, a circular business model that offers
added services attached to the sale of a product, will have to give
specific attention to the way VAT qualifies these added services. The
reason being that the CJEU has determined in the Levob-case that

“every transaction must normally be regarded as distinct and independ-
ent and, secondly, a transaction which comprises a single supply from an
economic point of view should not be artificially split, so as not to distort
the functioning of the VAT system, the essential features of the transaction
must in the furst place be ascertained in order to determine whether the tax-
able person is making to the customer, being a typical consumer, several
distinct principal supplies or a single supply”®’. Based on this judgment a
company that supplies the added service of maintenance, insurance,
take back-service, etc. attached to the sale of a product will have to
determine whether these added services and the sale of the product
need to be seen as the one single supply of a good (same VAT-rate and
liabilities) or whether these added services need to be regarded as sep-
arate from the supply of the product. This is relevant because:

67. CJEU, 27 October 2005, C-41/04 (Levob), consideration 20.
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e Jtis possible that VAT-rate applicable to the supply of the prod-
uct differs from the rate applicable to the supply of the added
service(s);

e The separate supply of the service may even be exempt from
VAT. For example, insurance services could be exempted if the
criteria for the exemption are fulfilled.®® An exemption applica-
ble for a separate supply of a service in general not only means
that no VAT needs to be charged but also that no input-VAT
can be reclaimed on the costs paid to provide these services and
on a part of the indirect costs.*’; and

® |n case the product with the added services is sold to a customer
who resides in another member state, the difference between
the supply of goods (product) and the supply of services may
determine where VAT needs to be declared and paid.™

With regards to use and result orientated services, the focus is on
providing for the use of a product - instead of selling it — and often
by renting the products out. Rent and lease are not new business
models. So, VAT-issues related to renting or leasing are not typical
for circular business models. However, by the end of the last century
Walter Stahel made the link between use and result orientated ser-
vices and the circular economy goals. The reason being that a busi-
ness that focuses on making goods available to customers instead of
focusing on the sale of a product will be interested in extending the
use of the product through maintenance, repair, reuse and recycling.
This will lead to a reduction in the extraction and use of virgin

68. VAT Directive, article 135(1)(a) and CJEU, 8 July 2021, C-695/19, Radio Popular.
69. VAT Directive, articles 168 and 173-175.

70. VAT Directive, articles 31 and following determine the place of the supply of a good,
depending on whether the good are transported or not and in case of transport to another
member states whether the customer is a taxable person or not. Articles 43 and following
determine the place of the supply of a service, depending on whether the service is supplied
to a taxable person or not.

59



NOVA Tax Research Series

materials.”! So, discussing the VAT-issues relating to use and result
orientated service-models will provide an insight into the dilemma’s
that VAT may cause for the circular businesses that choose one of
these kinds of business models.

From the perspective of VAT, a company that meets a specific need
of its customers by means of a result orientated PSS-business model
will supply a service to that customer. The applicable VAT-rules for
a supply of a service will be determined by the specifics and circum-
stances of the provision of that service. That does not mean that the
characteristics of a specific product does not influence the VAT-conse-
quences of providing for the use of that product by means of a service.
For example, the VAT Directive has specific rules for car rental-ser-
vices — short term or long term - to determine where the rental service
is supplied to the customer depending on whether the customer is a
taxable person or an end-consumer. This is relevant in order to estab-
lish the applicable VAT-rate and VAT-compliance procedures of the
country where the supply takes place.”

The VAT-consequences of use orientated-business models can be
more complicated. Firstly, because the provision of the use of an
item may be contracted in such a way that it is not the supply of a
service but it represents a financial lease or a hire-purchase contract,
and therefore, a supply of a good. This will materialise when - based
on the clauses of the contract - a transfer of ownership is to be ex-
pected at the end of the lease period. In that case, the transaction
will be regarded as a supply of a good and not of a service based on
article 14(2)(b) of the VAT Directive. Even in case the contract
contains only an option for the transfer of ownership at the end of
the lease period, but opting for this transfer of ownership is the only
economically rational choice for the lessee, the transaction qualifies

71. W. Stahel, The Utilization-Focused Service Economy: Resource Efficiency and Product-Life
Extension, in “The Greening of Industrial Ecosystems”, B.R. Allenby and D. Richards (ed.),
National Academy Press, 1994, p. 178-190.

72. VAT Directive, article 56 will be applicable instead of the articles 44 and 45.
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as a supply of a good and not of a service.” The consequence is that,
based on article 63 of the VAT Directive, the total amount of VAT on
the value of the product is due at the moment the use of the product
has been made available to the customer independent of the answer
to the question whether the ownership will in fact be transferred to
the customer at the end of the lease period. Another complication
may arise when - next to making the use of a product available to the
customer - a number of added services is supplied, like, for example,
an app to reduce the electricity cost of the use of an electric appli-
ance or to indicate when maintenance is due. The discussion in the
previous subparagraph about added services together with the supply
of a good, may also be applicable to these added services. The CJEU
in the The Escape Center-case™ formulated criteria for determining
when added services are considered to be a part of the principal
service. This will be the case when the customer regards the added
services so closely linked to the principal service that it is objective-
ly a part of that service and, also, in case the added services can be
regarded as an ancillary service to the principal service. This needs
to be determined based on the essential conditions of the contract
and all the circumstances of the case.” So, the evaluation of these
criteria for added services can lead to different outcomes, depending
on the circumstances of each case, which creates uncertainty, and
therefore, a liability risk for companies that want to make use of this
kind of circular business model.

73. CJEU, 4 October 2017, C-164/16 (Mercedes Benz Financial Services), consideration
39.

74. CJEU, 22 September 2022, C-330/21 (The Escape Center).
75. CJEU, C-330/21 (The Escape Center), consideration 25-28.
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5. Proposals for changing the VAT-system to promote the
use of circular business models

There are various proposals to make changes to the current VAT-sys-
tem and even to transform the system into a kind of Green VAT. In
this paragraph some of these proposals to change the current VAT-sys-
tem to solve some of the legal issues mentioned in the previous para-
graphs will be discussed. Attention will also be paid to proposals that
opt to use VAT to promote circular activities, and to more radical pro-
posals to change the VAT-system to price in the negative externalities
caused by pollution and the linear use of resources.

The proposals to make changes to the current VAT-rules come
from Merkx and the present author who both focus on improving
the VAT-treatment of transactions related to the reuse of goods
including raw materials. In paragraph 4.2 some of the VAT-issues
for the reuse of second-hand goods and secondary raw materials are
discussed. On one hand, Merkx proposes to extend the profit mar-
gin-regime to secondary materials. She also proposes to alleviate
the accumulation of VAT that is caused by the lack of the right
to deduct the input-VAT embedded in the price of used goods in
case these are purchased by taxable persons. In her opinion, taxa-
ble persons who purchase second-hand (margin) goods for business
purposes, should have the right to claim a flat rate-deduction of the
input-VAT embedded in the price.” On the other hand, in an earlier
published article, the present author proposed to broaden the use of
the reverse charge mechanism, which makes the purchaser (taxa-
ble person) liable for declaring and immediately also deducting the
input-VAT in the same tax declaration.”” By extending the reverse
charge mechanism to include transactions related to the reuse of
goods, businesses, that purchase second hand-goods and secondary
materials, will have the financial advantage of not having to wait for

76. Merkx, p. 68-69.
77. VAT Directive, article 199 in conjunction with article 170(b).
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the tax authorities to reimburse the input-VAT, as they do not have
to pay the input-VAT on these purchases.™

The Green Deal and the 2020 New Circular Action Plan point to
the use of VAT to promote sustainability and the transition towards a
circular economy. The measures, that these EU-policy plans propose,
are focused on the reduction of VAT-rates for certain transactions in
order to promote sustainability and circular activities.” Also, in aca-
demic literature the reduction of VAT-rates for reuse of used products
and repair services is proposed to promote the transition towards a
circular economy.*® However, based on limited empirical research into
the use of reduced VAT-rates for repair services, it appears that re-
duced rates for repair services may not be an effective tool for promot-
ing the repair of goods.®! Another issue is fiscal neutrality. In a recent
case on the question whether different VAT-rates may be applied to
cold and hot chocolate milk drinks, the CJEU decided that this is pos-
sible, despite the fact that both products have the same ingredients.
The CJEU is of the opinion that for the consumer there is a difference
between a cold chocolate drink bought in a supermarket and a warm
chocolate drink purchased in a restaurant, and therefore, these are not
similar, even though both drinks fulfil the same consumption need.®
However, it remains to be seen whether it is possible to apply different
VAT-rates to the supply of products, that provide for the same needs,

78. H.M.P. Scholte, Verleggingsregeling in de btw ter bevordering van het recyclen van materialen
en de circulaire economie (translation: Reversed charge mechanism to promote the recycling
of materials and the circular economy), NLFW (NL Fiscaal Wetenschappelijk), 10 maart
2021, 2021/8, Judoreg: NFB4172, p. 9-11.

79. Green Deal, p. 17 and New Circular Action Plan 2020, 17.

80. K. Hartleya, R. van Santen, ]. Kirchherr, Policies for transitioning towards a circular econ-
omy: Expectations from the European Union (EU), Resources, Conservation & Recycling,
2020, 155, 104634, https://doi.org/10.1016/j.resconrec.2019.104634, p. 1-10 (hereafter:
Hartleya et al.), p. 4-5; L. Milios, Towards a Circular Economy Taxation Framework: Ex-
pectations and Challenges of Implementation, Circular Economy and Sustainability, 2021, 1,
https://doi.org/10.1007/s43615-020-00002-z, p. 477-498 (hereafter: Milios), p. 481-482.
81. Milios, p. 488-490.

82. CJEU, 5 October 2023, C-146/22 (Dyrektor Krajowej Informacji Skarbowej), consid-
erations 54-55.
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solely based on the fact that one is supplied by a company using a
linear business model (planned obsolescence) and the other is sup-
plied by a circular business that uses circular activities to prolong the
life cycle of the product or has made the product (partly) of recycled
content. Based on the judgment, these products need to be dissimilar
for the consumer in order to make the differentiation of the VAT-rates
applicable.

Since 2022, the Amendment to the VAT Directive® gives member
states more options to reduce VAT-rates on the supply of some servic-
es and goods which are related to sustainability. These are mentioned
in Annex III of the VAT Directive, like the repair of household ap-
pliances (paragraph 19), the sale and repair of bicycles (paragraph 25)
and the sale of solar panels (paragraph 10c). This is in line with the
legislative steps the EU has taken to require companies to design their
products to be easily repairable. The object of this legislation is to end
the often standard linear business model of many companies to make
their products obsolescent within a short amount of time and difficult
and expensive to repair in order to boost the sales of their new prod-
ucts.** Some member states like Sweden® and the Netherlands®® have
introduced reduced rates for certain repair services, although these
were introduced before the amendment. Based on article 98 of the
VAT Directive, member states are not obliged to introduce reduced
rates for sustainable and circular activities. Furthermore, only a limit-
ed number of the circular activities, that are mentioned in article 13
of the Taxonomy Directive, are also mentioned in Annex III of the
VAT Directive which lists the goods and services for which a reduced
rate can be applied. Despite the possibilities for using differentiated

83. Council Directive (EU) 2022/542 of 5 April 2022 amending Directives 2006/112/EC
and (EU) 2020/285 as regards rates of value added tax.

84. Proposal for a Directive of the European Parliament and of the Council on common
rules promoting the repair of goods and amending Regulation (EU) 2017/2394, Directives
(EU) 2019/771 and (EU) 2020/1828.

85. Milios, p. 483.
86. Wet op de omzetbelasting, Bijlage I, paragraph b(4-6).
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rates to promote goods and services that are produced and delivered
in a circular manner, the issues of fiscal neutrality and economic ef-
fectiveness remain.

Except for possibilities to charge a reduced rate on the supply of
some goods and services that can be qualified as circular and sustaina-
ble, the VAT-system does not provide for a Pigouvian type of taxation
of environmentally harmful activities.®” Because of this lack of an en-
vironmental dimension and the specific qualities of VAT as a broad
tax on transactions, in academic literature, some authors propose a
radical overhaul of the VAT-system. One of the ideas is to use differ-
entiated VAT-rates based on the environmental burden of a product
with the goal to price in the negative externalities of the production
and distribution of a product or service.® De Camallis and Goralczyk
propose to introduce a uniform VAT-rate plus adding an environ-
mental VAT-rate based on the LCA-score (ecological footprint) of
a specific product. The outcome of the sum of these rates will be the
rate that needs to be charged.® De Camallis and Goralczyk recognise
this proposal will lead to an added compliance burden for businesses
and an increase of administrative costs for the tax authorities as well
as possible consequences for the amount of VAT-revenue collected
for governments.” However, this proposal may help circular business
models as the reduction of the use of virgin materials will lower the
LCA-score of their products and services.”!

87. Traversa and B. Timmermans, p. 872-875.

88. Traversa and Timmermans; De Camillis and M. Goralczyk.

89. De Camillis and Goralczyk.

90. De Camillis and Goralczyk, p. 270-270.

91. B. Timmermans and W.M.]. Achten, From value-added tax to a damage and value-added

tax partially based on life cycle assessment: principles and feasibility, The International Journal
of Life Cycle Assessment, 2018, 23, p. 2217-2247, https://doi.org/10.1007/s11367-018-
1439-7, p. 2224.
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6. Conclusion

The transition towards a circular economy is progressing slowly. Global
developments and the more limited availability of virgin resources are
likely to make the transition more urgent and may become a driving
force to speed up the progress of the transition.”” In paragraph 4 of this
article a number of VAT-issues attached to use of circular business mod-
els are discussed. As the transition progresses, it is probable that more
VAT-issues will arise which will lead to more complexity and compli-
ance issues, and with which circular businesses will have to deal.

In paragraph 5 some the proposals for changing the VAT-system are
discussed. Not discussed is the plan for a comprehensive tax reform pre-
sented by The Ex’tax Project (Ex'Tax)® as it neither plans to change the
VAT-system nor to use VAT to promote circular businesses. It proposes
to increase VAT-rates and to introduce environmental taxes with the
intent to reduce the use of resources and to promote the use of labour by
reducing income tax and social security contributions. Based on macro-
economic models, this would promote the more labour-intensive circu-
lar economy and reduce the more resource intensive linear economy.”

Looking at the VAT-issues and proposals for adapting the VAT-reg-
ulation and -system discussed in this article, it is clear that VAT has an
impact on circular business models and the transition towards the cir-
cular economy. However, it is not clear whether this impact makes VAT
an obstacle that slows down the transition towards a circular economy.
In the author’s opinion this makes research into the scope of the impact
of VAT on the circular economy relevant and maybe, makes it possible
to proactively take actions to mitigate the negative effects of VAT on
the transition.

92. Ellen MacArthur Foundation, Towards a Circular Economy: Business Rationale for an
Accelerated Transition, November 2015, p. 13-14.

93. The Ex’tax Project, The Taxshift: An EU Fiscal Strategy to Support the Inclusive Circular
Economy, Utrecht, 2022, https://ex-tax.com/wp-content/uploads/2022/06/The-Taxshift_
EU-Fiscal-Strategy_Extax-Project-2June22def.pdf (hereafter: Ex'Tax).

94. Ex’tax, p. 4-7 and 22-42.
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E-commerce platforms: the EU-VAT eco-taxation
of goods produced in high-carbon emission countries
and sold to non-taxable persons, established
in the European Union

Pedro da Costa Monteiro, Carolina Porto Silva

Abstract: The purpose of the article is to assess the possibility of in-
troducing, in the field of the European Union - Value Added Tax
common system, an e-commerce legal scheme, taxing electronic in-
terfaces, such as online marketplaces/platforms, that facilitate goods,
produced in countries with a significant carbon emission footprint, to
non-taxable persons established in a given Member-State, with the
main aim to counterbalance the effects of carbon leakage.

The scheme, to be based upon the current guidelines of the VAT
Directive, concerning the selling of goods by e-commerce platforms,
would not only align with the objectives set up by the carbon border
adjustment mechanism (CBAM), but amplify it, in order to cover all
goods deriving from third countries with a carbon footprint superior
to a pre-determined limit of emissions per capita, to be assessed in
accordance with the Emissions Database for Global Atmospheric Re-
search (EDGAR).

Tax revenues, deriving from such a legal scheme, would be used in
eco-projects, to be implemented in the European Union (EU), capa-
ble of decreasing worldwide levels of carbon-emission (e.g., reforesta-
tion/afforestation).

The article will also aim to determine the positive effects of such
legal scheme, in trade competitiveness, for “made in EU products” and
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its interoperability with the proposal for an Ecodesign for Sustainable
Products Regulation.

Keywords: European Union; Value Added Tax; CO2 leakage.

1. Introduction

In the evolving landscape of global commerce, market-places/plat-
forms have emerged as dominant players, facilitating transactions that
span continents. Concurrently, environmental concerns have gained
paramount importance, with carbon emissions and their consequen-
tial impact on climate change being at the forefront. The dilemma of
CO?2 leakage, by which regulatory disparities lead to carbon-inten-
sive products, manufactured in less regulated regions, to be shipped,
imported and sold in high-regulated regions, with lesser atmospheric
CO?2 levels, presents a significant challenge.

Our proposed e-commerce legal scheme in the field of EU’s Value
Added Tax (VAT) provides an innovative solution, in order to ad-
dress this dual challenge.

Our approach focused on the legal field, utilizing an empirical-dia-
lectical model within a dogmatic research framework to explore the-
oretical and practical questions, ultimately seeking to add solutions.
The methodology employed entailed conducting a comprehensive
literature review to understand the complexities of global commerce,
environmental concerns, and VAT regulations, which allowed, after
analysis and reflection, to concretize the problematic of the existing
regulatory landscape to identify disparities contributing to CO2 leak-
age and the importation of carbon-intensive products.

In summary, our research provides a pragmatic approach to address
the dual challenge of market regulation and climate change mitiga-
tion, contributing to the ongoing discourse on global commerce and
environmental responsibility.
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2. The problem of CO2 leakage into the EU27

Despite the pause in the increase of Green House Gases’ (GHG) emis-
sions, in 2020, due to the COVID-19 crisis (with a 5.1% reduction in
the global anthropogenic fossil CO2 emissions, in comparison with
2019), having been reached a global level equivalent to the anthro-
pogenic GHG emissions of 2013 (36.0 Gt of CO2), the fact is that,
since the beginning of the century, particularly when comparing with
the last three decades of the 20" century, GHG emissions have been
increasingly growing'.

Justifications for this outcome are to be found in the increase of
fossil COZ emissions by China, India, and other emerging countries.

In 2020, the order of the top five COZ emitters was as follows:

2020
Country Total CO2 Emissions per Share in global
emissions capita/year emissions
China 11.7 Gt 8.2t 32.5%
United States 4.5 Gt 13.7t 12.6%
EU 27 2.6 Gt 59t 7.3%
India 2.3 Gt 1.7 t 6.7%
Russia 1.7 Gt 11.6t 4,7%
Japan 1.06 Gt 84t 3%

From the analysis of this data, we can easily observe that China,
the United States, India, Russia and Japan account for almost 60% of
the total amount of CO2 emissions (even though, among these top
emitters, only China has an increase in emissions, in this specific year,

of 1,5%).

1. Crippa, M., Guizzardi, D., Solazzo, E., Muntean, M., Schaaf, E., Monforti-Ferrario, F,
Banja, M., Olivier, ].G.]., Grassi, G., Rossi, S., Vignati, E.,”GHG emissions of all world
countries - 2021 Report”, EUR 30831 EN, Publications Office of the European Union,
Luxembourg, 2021, ISBN 978-92-76-41547-3, doi:10.2760/173513, JRC126363
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The most significant decline in emissions was made by the EU27
(-10.6%), followed by the United States (-9,9%), Japan (-6.8%), In-
dia (-5.9%) and Russia (-5.8%)2.

Considering the fact that the EU27 has a 5.9t of emissions per cap-
ita/per year, one should conclude that whenever there is an import of
goods produced in countries with a higher amount of per capita emis-
sions, there is, effectively, a leakage of CO2 emissions to the EU27
(i.e., there is not only an import of the goods themselves but also an
“import” of the CO2 emissions associated with the production of such
goods).

Offsetting the acquisition, by EU consumers, of goods manufac-
tured in countries with a higher level of CO2 emissions per capita is,
therefore, absolutely essential, in order to guarantee, amongst others,
the goals adopted by the EU27 in the context of the Paris Agreement,
of limiting global temperature increase to below 2 degrees Celsius,
achieving global peaking of greenhouse gas emissions as soon as possi-
ble and obtaining “climate neutrality™.

The urgency to undertake tax policies that will help tackle the is-
sue of the CO2’s leakage is clearly perceived by the analysis of the
growth in the importation of goods, by the EU27, felt in recent years
(as seen below?):

2. “Crippa, M., Guizzardi, D., Solazzo, E., Muntean, M., Schaaf, E., Monforti-Ferrario, E,
Banja, M., Olivier, ].G.]., Grassi, G., Rossi, S., Vignati, E., “GHG emissions...”, op. cit.,
p-4.

3. Please refer to Articles 2 and 4 of the Paris Agreement.
4. https://www.statista.com/statistics/253584/import-of-goods-to-the-eu/.
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3. Is VAT a fundamental tool to stop the CO2 leakage?

Several criticisms have been made over the implementation of envi-
ronmental taxes on the basis of their specificity.

3.1. Criticisms and recommendations for the use
of VAT as a tool to fight climate change

Perhaps the most publicized criticism, concerning environmental tax-
es is the fact that, by only targeting a given industry/product, they
would then originate: (i) a fast erosion of the tax base’, (ii) an in-
crease of compliance® and lobbying’ costs (the latter deriving from

5. European Environment Agency, Environmental Taxation and EU Environmental Poli-
cies, Report No 17/2016 (6 Sept. 2016).

6. D. Fullerton, “Why Have Separate Environmental Taxes?”, 10 Tax Policy Econ. 33-70
(1996).

7. N. A. Braathen, “The Political Economy of Environmental Taxation, in Handbook of
Research on Environmental Taxation” 230-245 (J. E. Milne & M. S. Andresen eds, Ed-
ward Elgar Publishing 2014).
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the need to counteract losses in competitiveness) and (iii) a sense of
discrimination, felt by the targeted sectors®; caused by shifts in the
environmental impact of a given industry to other(s), less burdened
by taxation’.

Nonetheless, Botes!® - apart from pondering the adoption of a car-
bon tax and arguing in favor of influencing environmental behaviors,
by levying eco-taxes on the selling of plastic bags, electricity generat-
ed by power plants and electrical filament lamps - sustained the pos-
sibility of denying the right to deduct the VAT that has been charged
over the acquisition of goods/services, which are harmful for the en-
vironment (e.g., denying such a right for the acquisition of bottled
water, if tap water is available).

Having claimed that, despite such a measure being an exception to
one of the main features of VAT (i.e., the principle of neutrality, from
which the deduction mechanism derives), there are no examples of
VAT national schemes, which do not contemplate exceptions, that
always give rise to complexities, but which are, nonetheless, funda-
mentally associated with nowadays’ complex commercial reality.

Also, the exception of denying the right to deduct VAT, as part of
a more general tax policy, intending to encourage more eco-friendly
behaviors, is fully justified, given that it promotes a higher goal: the
preservation of the environment.

We share, on the basis of these arguments, the view that VAT
should be perceived as a tool to deter the CO2 leakage into the
EU27.

8. OECD, “Taxing Energy Use 2019: Using Taxes for Climate Action” (OECD Publishing
2019).

9. M. G. W. M. Peeters, “Twenty Years of EU Environmental Legislation After Maastricht:
The Increasing Role of the EU as a Global Green Standard-Setter, in The Treaty on Euro-
pean Union 1993-2013: Reflections from Maastricht” 535-556 (M. D. Visser & A. P. V. D.
Mei eds, Intersentia 2013).

10. Botes, M., “Should VAT Not Support the Environment?”, 23, Intl. VAT Monitor 2
(2012), Journals IBFD (accessed 22 May 2023).
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Not by means of limiting the right of deduction!!, but by using the
One Stop Shop (OSS) special import scheme and imposing higher VAT
rates on goods, originated and imported from countries with a significant
carbon footprint (as a result of their associated means of production).
Consequently, it would be possible to cause a shift in consumption (i.e.,
final consumers would then privilege the purchase of “EU Made” prod-
ucts or produced in third countries, with a lesser carbon impact).

However, this perspective is, by no means, consensual.

In fact, Kogels opposes the idea of the VAT being employed in
order to support the environment, based on the argument that this
is a general consumption tax (i.e., a tax that envisages to cover all
economic transactions in a given Member State). Therefore, it should
not be foreseen as an effective tool for increasing or reducing con-
sumption of specific goods or services.

The author also argues that the possibility of using VAT as a “car-
rot-and-stick” instrument for environmental policy is rather dysfunc-
tional, since VAT must comply with the principles of external and in-
ternal neutrality, by which, respectively, taxation should occur in the
jurisdiction of consumption and the price paid by the final consumer
should not include VAT, other than the VAT charged at the last stage
of the distribution process and at the rate applicable to the price of the
goods and services, in question.

Kogels took into consideration, for the purposes of making use of
the VAT common system to promote a greener environment, Botes’
proposal of denying the right to deduct VAT (concerning goods with
a harmful ecological impact), having also analyzed: (i) the option to
adopt a VAT exemption over those products, and (i) the application
of a lower rate to greener goods and services.

His conclusions, were the following:

e Denying the right of deducting VAT, in B2B transactions,
would cause a hidden burden in the cost price of goods, thus

11. Which, as we soon shall see, creates distortions to the principle of neutrality, idiosyn-

cratic to the VAT.
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infringing the above-mentioned principle of (internal) neu-
trality;

¢ Providing an exemption for green products in B2B transac-
tions, would also lead to a non-deductibility of input VAT,
which would then cause the levying of an “hidden tax” at sub-
sequent stages of the distribution process, leading up to the
infringement - once again - of the principle of (internal) neu-
trality;

¢ [mplementing reduced tax rates to green products would not
have a negative impact on neutrality, in what concerns B2B
transactions, since those rates would be neutralized, in each
and every stage of the distribution process (i.e., the right to
deduct input VAT would guarantee the effectiveness of the
principle of neutrality). Only if such reduced rates were to be
applied at the final stage (i.e., at the moment where such goods/
services are to be sold to the final consumer) would there be
a possibility for an increase in consumption (despite such an
increase not being entirely granted, as shifts on consumption
also depend on market conditions, the price elasticity of the
products, inflation, etc.). Additionally, it should be noted that
implementing reduced tax rates would necessarily give rise to
higher costs of compliance and to an upsurge on the number
of disputes, between taxable persons and tax authorities, re-
garding the boundaries of the application of the new rates.

As it is easily observed, with the exception of the denial of the
right to deduct VAT, in what concerns goods/services that negative-
ly impact the environment, the rest of the arguments/criticisms deal
with the use of VAT to promote the selling of green products, through
exemptions or the applicability of lower tax rates.

[t should, however, be noticed that despite Kogels’ criticism not be-
ing, therefore, specifically associated with our current proposal of im-
posing higher tax rates to goods produced in countries with significant
levels of CO2 emissions, upon their importation to the EU 27, it is,
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quite possible - based on the above-mentioned perspective of VAT as
a general consumption tax and the criticisms over higher compliance
costs and upsurges on litigation - that this author would also oppose
to such an idea.

Nonetheless, our proposal of taxing, at higher VAT rates, such
products, would, most definitively, not affect/infringe the principles of
internal and external neutrality, given that:

e Allowing Member States to impose higher rates to products
originated from third countries, to be acquired by private in-
dividuals, is well aligned with the principle of taxation in the
jurisdiction of consumption, and does not enter in conflict with
the inherent mechanics of the VAT, by which the price to be
incurred by the consumer should only include the VAT charged
at the last stage of the economic chain (i.e., levying such higher
rates would be a legal consequence, associated with a national
provision, and would not affect the other stages of distribution,
since the importation of such goods by final consumers, would
be, in this case, effectively the last stage of the commercial
chain);

e The proposal of applying higher tax rates to importations from
third countries with significant emission levels per capita, in
order to stop the leakage of CO2 to the EU 27 would cover
all goods, to be commercialized by electronic interfaces, post or
any other means;

e The new scheme would, consequently, also not imply adding
to the VAT Directive a list of specified goods, subject to those
higher rates (meaning that an increase in litigation, though
possible, with have a lesser impact than imposing such higher
rates to an inventory of commodities).
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3.2. The challenges identified by European bodies

It should be noted that the Commission is pondering to make a re-
form on the current tax framework of energy products, and that both
the Commission and the European Committee of the Regions (taking
into account the consensus regarding the distribution of responsibil-
ities linked to tax policy'?) have advocated lower VAT rates to be
applied to certain economic sectors (e.g., repair services’ industry), in
order to promote sustainability®.

In this latter case, the focus is to decrease the consumption foot-
print, by implementing a regenerative economic growth model,
which ensures that resources are consumed at a pace consistent with
the amount of their outputs, generated (annually) by the planet, par-
ticularly by doubling the circular use rate of products in the upcoming
decade!.

These views, issued by EU bodies, are a clear sign that, despite the
abovementioned criticisms, concerning the implementation of specific
legal schemes working as “carrot-and-stick” tools to shift consumption
towards green products, there is a clear and undisputed EU consensus
over the need to adjust VAT, in order to protect the environment.

Therefore, we can assertively conclude that - at least for the Com-
mission and for the European Committee of the Regions - VAT should,
most definitely, be a tool to fight climate change.

12. Opinion of the European Committee of the Regions — New Circular Economy Action

Plan (2020/C 440/18), O] C 440/107 (18 Dec. 2020)

13. The Commission, in 2018, also proposed that green taxes should become EU own
resources (please refer to Council Regulation (EU, Euratom) 2020/2093 of 17 December
2020 laying down the multiannual financial framework for the years 2021 to 2027, OJ
L 4331/11 (22 Dec. 2020), at 11-22. Council Decision (EU, Euratom) 2020/2053 of 14
December 2020 on the system of own resources of the European Union and repealing De-
cision 2014/335/EU, Euratom, O] L 424/1 (15 Dec. 2020), at 1-10).

14. European Commission “Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions, A
new Circular Economy Action Plan. For a cleaner and more competitive Europe, COM(2020)
98 final (11 Mar. 2020)
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3.3. Traversa and Timmermans’ proposal

Being very much aware of the views of these EU institutions, Traversa
and Timmermans’”® have put forward a theoretical framework to inte-
grate, in the current EU VAT model, a tax function, not of the price
of the product but of its quantity (weight or volume) and its associated
Life Cycle Assessment (LCA), which consists of a method of assessing
the impacts (or negative externalities) of any activity or product, not
only on the environment, but also in human health, throughout its
life cycle (e.g., extraction of the necessary raw materials, production
procedure, transport and its disposal).

This model, named Damage VAT (DaVAT), would have a hybrid

nature, given that it would imply:

e adopting a reduced (single/uniform) VAT rate;

® imposing an “in rem” tax rate, associated with the LCA score of
each product or service (to be applied concurrently to the VAT
rate);

¢ the maintenance of the current tax burden (i.e., although both
rates would be levied, consumers would not be subject to an
increase in overall taxation)'®.

The model proposed by these authors, represents, therefore, a sub-
stantial/meaningful change to the core nature of VAT.

15. Traversa, Edoardo and Timmermans, Benoit Value-Added Tax (VAT) and Sustainabil-
ity in the European Union: A Radical Proposal Design Issues, Legal Aspects, and Policy
Alternatives in Intertax, Vol. 49, Issue 11, p. 875.

16. Traversa, Edoardo and Timmermans, Benoit Value-Added Tax (VAT) and Sustainabil-
ity in the European Union: A Radical Proposal Design Issues, Legal Aspects, and Policy
Alternatives in Intertax, Vol. 49, Issue 11, p. 879.
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3.4. Our proposal — Using the EU VAT One Stop Shop (OSS) to
counter CO2 leakage

Our proposal is not so comprehensive, and not so striking/impacting,
given that its specific intent is to (merely) use the current OSS special
scheme, in order to counter CO2 leakage into the EU27.

We must begin by saying that, from July 2021, the so-called mini
One Stop Shop (MOSS)!" was replaced by the OSS.

The OSS is based upon three (optional) special EU VAT schemes,
duly implemented on the VAT Directive'8, consisting of the non-Un-
ion scheme, the Union scheme!® and the special import scheme.

Focusing on this latter scheme, we propose to use the OSS to allow
levying higher VAT rates on goods imported from third countries that
are objectively high CO2 emitters.

The scheme currently applies to the importation of goods, origi-
nated from third countries, which are sold by online market-places/
platforms, to non-taxable persons, located in a given Member State.

For these B2C transactions, the VAT Directive prescribes that the
VAT shall be applied at the tax rates in force at the Member State of
consumption, and considers the referred online market-places/plat-
forms as the deemed supplier of such products, thus being responsible
for the payment of VAT.

[t should be noted that a deemed supplier is considered to be a tax-
able person — established in the EU or outside the EU — who facilitates
a supply of goods, imported from a third territory or a third country, in
a consignment of a value not exceeding 150 euros, to a non-taxable
person, via an electronic interface.

17. Which was put in place on 1 January 2015.
18. Please refer to Chapter 6 of Title XII of the VAT Directive.

19. In general terms, these special schemes allow taxable persons, established, respectively,
in third countries or in the EU, to declare and pay VAT due for B2C transactions (where
the final consumer is established in another Member State), at the rates applicable in the
Member State of consumption established, via a web-portal in the Member State in which
they are registered for VAT purposes (i.e., its Member State of identification).
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The tax over these transactions is paid by the online marketplace/
platform to the tax authorities, where it registers for the OSS (the so-
called Member State of identification) and subsequently transferred
to the tax authorities of the Member State of consumption.

Should it decide not to register for the OSS, it would then be re-
quired to register in each Member State in which it supplies goods or
services to customers, and its supplies are then considered as domestic
transactions (subject, once again, to the VAT rates in force in each of
the Member States of consumption).

The same applies to suppliers selling goods originated from third
countries, through their own websites.

In this sense, by using the OSS, what we propose is to establish
higher tax rates for products, with an intrinsic value below 150 euros,
produced in third countries that have a certifiable emission coefficient
“per capita” higher than the EU27, which, according to the most re-
cent data available (2020) was, as seen above, of 5.9 t, and that are
imported into the internal market.

The EU 27 “per capita” coefficient would therefore serve as the
main criteria to determine the need to impose higher taxes on im-
ported goods, in order to curtail the CO2 leakage. Which means that
annual changes on this coefficient, would subsequently/innately cre-
ate changes on the number of third countries subject to the special
scheme (i.e., considering that the EU 27 has steadily declining its “per
capita” CO2 coefficient, it is quite possible that the number of third
countries, whose products would be subject to the special scheme, will
increase in the future).

[t should also be highlighted that each Member State of consump-
tion (i.e., where the acquirer of the imported goods is located) would
be the sole responsible for determining the (higher) VAT rates to be
applied to such products.

Online market-places/platforms, as deemed suppliers, would conse-
quently charge VAT at those (domestic) higher rates (i.e., issuing the
invoice to the final consumer). They would then have to pay VAT
to the tax authorities of the Member State of establishment (which
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would, in accordance with the OSS special scheme, subsequently con-
vey the tax to the tax authorities of the Member State of consump-
tion).

As it is clearly seen, our proposal does not affect the current nature
and main features of the VAT common system. Quite the opposite: it
makes use of a special scheme that is currently in force, and that has
proved itself in the past to be both effective and efficient.

4. Possibility for fraud and abuse

One other argument, sustained by Kogels, against the use of VAT to
curtail the consumption is the fact that it would facilitate tax fraud/
avoidance.

Even though, this author did not specified how tax fraud and avoid-
ance would occur, one might consider, for instance, the possibility of
incorporating an EU company, acting as the supplier, in the selling of
the previously imported goods, to the final consumer, so that the final
stage of consumption would not be associated with an importation but
rather with a transaction made within the internal market.

Should there be - previous to the final stage of consumption - a B2B
transaction (i.e., where the importation of goods is to be made by an
EU taxpayer, who acquires the goods from a third country’s company)
this would, in reality, ultimately deprive the application of the OSS
special import scheme.

In fact, the EU established company (acting as a taxable person,
and, therefore, not being subject to the OSS) would be able to deduct
the VAT incurred in the importation, and the subsequent selling of
the goods to the final consumer would be subject to the normal do-
mestic VAT rates.

In order to deter such practices, one should:

e Apply the principle of abuse of EU VAT law, that has been de-
veloped by the Court of Justice of the European Union (CJEU),

80



E-commerce platforms

particularly in “Halifax”*, by which the CJEU sustained that
any given arrangement/transaction lacking economic substance
and that has been implemented in order to (primarily) obtain
an unjustified tax advantage, must be disregarded, for EU VAT
purposes, and taxed in accordance with national law;

e Consider the possibility of denying the right to deduct VAT,
due for the importation of goods, made by EU retailer taxable
persons (this latter option would, nonetheless, be subject to the
above-mentioned criticism of creating distortions to the princi-
ple of neutrality).

5. Positive effects of our proposal on CBAM and for
trade competitiveness of “EU Made” products

In the fight against climate change, strategies that leverage existing
systems can have profound positive impacts. Our proposal highlights
such an approach, harnessing the EU’s VAT system - specifically the
OSS - to address CO2 leakage into the EU 27.

This chapter delves into the positive ramifications of such legal
scheme, especially in what regards the EU’s Carbon Border Adjust-
ment Mechanism (CBAM) as well as the positive effects for trade
competitiveness for “EU Made” products and its interoperability with
the Proposal for a ecodesign for sustainable products regulation.

5.1. Carbon Border Adjustment Mechanism (CBAM)

The CBAM? is an innovative environmental policy designed to mit-
igate the risk of CO2 leakage. This mechanism consists in a tariff
that would be imposed on goods imported from countries with less

20.ECJ Case C-255/02 (“Halifaxplc, Leeds Permanent Developments Services Ltd e County Wide
Property Investments Ltd vs. Commissioners of Customs and Excise”) ECLI:EU:C:2006:121.

21. Regulation (EU) 2023/956 of the European Parliament and the Council of 10 May

2023 establishing a carbon border adjustment mechanism.
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stringent climate regulations, ensuring a level of competitive land-
scape between EU industries that are subject to strict CO2 emission
standards (and possibly carbon pricing, such as a carbon tax or a cap-
and-trade system) and third countries industries that are, typically,
not subject to these types of additional burdens.

Therefore, the primary aim of CBAM is to prevent CO2 leakage, a
phenomenon where businesses transfer their operations to countries
with lesser and more relaxed emission constraints to circumvent car-
bon costs, consequently stalling global emissions reduction.

Furthermore, it aims to protect EU industries subject to strict CO2
regulations that are at a potential competitive disadvantage, when
compared to industries in countries without such regulations. The
goal is to ensure that carbon-intensive goods entering the EU reflect
their true environmental costs and to incentivize cleaner industrial
production in third countries.

The CBAM s operational method involves determining a charge
based on the carbon content of imported goods. Therefore, mirroring
the carbon cost that would have been incurred if the product had
been produced under the EU’s carbon pricing framework. Hence,
when goods are imported from countries without similar carbon pric-
ing measures, a charge would be applied based on the carbon content
of those goods. This charge would be equivalent to what domestic
producers pay in terms of carbon pricing. By guaranteeing that the
carbon cost of certain imported goods aligns with the cost of EU’s
production, the CBAM reinforces the EUs climate objectives.

The transitional phase of the CBAM has commenced from 1 Oc-
tober 2023, with an initial focus on specific carbon-intensive goods,
and that are at most significant risk of CO2 leakage. Namely, cement,
iron and steel, aluminum, fertilizers, electricity and hydrogen. From 1
January 2026, a permanent system will be in place, requiring import-
ers to annually declare the quantity and carbon content of imported
goods. Importers will be required to submit the equivalent number
of CBAM certificates, and their cost will be determined by weekly
average auction price of EU ETS allowances, represented in €/tone
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of CO2 emitted. Concurrently, the discontinuation of free allocation
under the EU ETS will progress alongside the introduction of CBAM
from 2026 to 2034.%

Therefore, our proposal would not only align with the objectives
set up by the carbon border adjustment mechanism (CBAM), but am-
plify them, in order to cover all goods deriving from third countries
with an emission coefficient “per capita” higher than the EU.

In what regards the alignment of our proposal and CBAM, the fol-
lowing reasons can be appointed:

e Objective of reducing CO2 leakage: Both the CBAM and our
proposal aim to address the issue of CO2 leakage, by taxing
goods produced in high-emission countries. Additionally, both
mechanisms incentivize cleaner production and deter business-
es from shifting production solely to exploit less stringent envi-
ronmental policies and standards.

e Targeted approach: CBAM focuses on imports that do not meet
the EU’s climate standards, aiming to make sure that the cost of
imports accurately reflects their carbon content. Our proposal
is similar in this aspect, as it targets goods produced in countries
with a significant carbon emission footprint.

In what regards the amplification of the objectives and aims of
CBAM by our proposed e-commerce legal scheme, the following rea-
sons can be appointed:

e Broadening the scope: our proposal aims to tax all goods from
third countries that exceed the emission coefficient “per capita”
of the EU (which, for 2020, was, as seen above, of 5.9 t). This
means that while CBAM might focus initially on specific goods
or sectors, our proposal can potentially cover a broader scope

22. European Commission, Guidance Document on CBAM implementation for Importers

of Goods into the EU, 17 August 2023, p.14.
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of products, thus extending the reach of the CBAM’s intent/
teleology.

¢ Focusing on e-commerce: The modern economy is increasing-
ly digital, with e-commerce platforms playing a dominant role
in global trade. By specifically focusing on electronic interfac-
es like online marketplaces and platforms, our proposal ensures
that this major and fast-growing channel of trade is included in
carbon-adjustment efforts. This is especially relevant as e-com-
merce can often bypass traditional import/export routes and
regulations.

e Setting clear carbon limits: By defining a clear carbon emission
per capita threshold for goods, our proposal offers a quantifiable
and transparent metric. This makes it easier to identify and target
goods produced in high carbon-emitting countries, thus strength-
ening the deterrent against high carbon footprint production.

e DPotential for revenue reinvestment: our proposal suggests using
tax revenues from this system for eco-projects within the EU,
that are capable of decreasing worldwide levels of CO2 emis-
sion (e.g., reforestation/afforestation). This reinvestment ampli-
fies the green impact by ensuring that funds raised are funneled
back into environmental initiatives, further aligning with the
broader objectives of CBAM to promote a sustainable economy.

In summary, our proposal not only aligns with the CBAM'’s founda-
tional goal of countering CO2 leakage but also amplifies its impact by
leveraging the expansive e-commerce sector, and redirecting revenues
to further green initiatives.

5.2. Positive trade competitiveness effects for “EU Made” products
and the proposal for ecodesign for sustainable products regulation

Goods produced entirely within the Member States of the EU are
labelled as “EU Made” products. These products are held to the rigor-
ous quality, safety, environmental, and regulatory standards imposed

84



E-commerce platforms

by the EU, ensuring a high level of quality and trustworthiness. Such
stringent guidelines often mean that “EU Made” products have less
of an environmental footprint, greater safety measures, and generally
adhere to ethical practices, from production to sale.

As the world grapples with the effects of climate change and rec-
ognizes the need for sustainable production and consumption, the EU
has been at the forefront of these efforts. One of the key regulatory in-
itiatives in this direction is the proposal for the ecodesign for sustaina-
ble products Regulation?® published on 30 March 2022. This proposal
advances the Commission’s strategy for more environmentally sus-
tainable and circular products, evolving from the existing Ecodesign
Directive?*, which currently only covers energy-related products.

However, given the expanding challenges related to sustainability
and the increased awareness of the broader environmental impact of
products (beyond just energy consumption), there has been a move
to broaden the scope of the directive. The regulation expands the
ecodesign approach to a vast array of products, targeting those with
the most significant environmental consequences. It establishes a
framework to set ecodesign prerequisites, focusing on sustainability
attributes highlighted in the Circular Economy Action Plan®. These
include product longevity, reusability, upgrade potential, reparability,
minimizing harmful substances, energy and resource efficiency, recy-
cled product content, remanufacturing, high-grade recycling, and the

23. European Commission, Proposal for a Regulation of the European Parliament and of
the council establishing a Framework for setting ecodesign requirements for sustainable
products and repealing Directive 2009/125/EC, COM/2022/142 final, 30.3.2022.

24. Directive 2009/125/EC of the European Parliament and of the Council of 21 October
2009 establishing a framework for the setting of ecodesign requirements for energy-related
products

25. The circular economy is a model of production and consumption that involves sharing,
leasing, reusing, repairing, refurbishing and recycling existing materials and products as
long as possible. In this way, the life cycle of products is extended. European Commission,
“Communication from the Commission to the European Parliament, the Council, The
European Economic and Social Committee and the Committee of the Regions: A new Cir-

cular Economy Action Plan for a cleaner and more competitive Europe”, COM/2020/98
final, 11.3.2020.
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reduction of carbon and overall environmental imprints. In doing so,
it will contribute to achieving the EU’s overall climate, environmen-
tal and energy goals, while supporting economic growth, job creation
and social inclusion.

Our proposal enhances competitiveness for “EU Made” products,
by way of levying higher tax rates on products from countries with
greater “per capita” emissions than the EU. In this way, our proposal
makes “EU Made” products, which adhere to stricter environmental
standards, relatively more competitive in terms of price. As non-EU
products might become more expensive due to the imposed taxes,
consumers could lean towards buying “EU Made” products, thereby
creating a more equitable price competition.

In this sense, our proposed legal scheme not only amplifies the
competitiveness of EU products but also integrates seamlessly with
the proposal for ecodesign for sustainable products regulation, since
both mechanisms synergize towards a unified mission of accentuat-
ing sustainability and minimizing products’ ecological footprint. This
confluence of regulations prompts an imperative for manufacturers,
both within the EU and globally, to innovate and align with the EU’s
eco-centric standards, assuring their seamless entry and performance
within the EU marketplace.

As the number of third countries subject to the special tax scheme
might increase due to the EU’s consistent reduction in its “per capita”
CO2 coefficient, manufacturers from these countries may be incen-
tivized to adopt greener production methods to avoid the additional
tax. This resonates with the broader intent of the ecodesign proposal,
which is geared towards promoting sustainable and environmental-
ly-friendly production methods.

Additionally, our proposal also promotes the principles of the pro-
posal for an ecodesign of sustainable products’ regulation. Since the
ecodesign proposed regulation emphasizes attributes like product
durability, reusability, and energy efficiency, our proposal - by mak-
ing products from third countries, that in principle do not adhere to
such principles, more expensive - indirectly promotes the adoption
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of ecodesign principles, not just within the EU but also globally. This
could spur a global shift towards the manufacturing of more sustaina-
ble products.

Furthermore, by focusing on both the environmental footprint
(emission coefficient) and the intrinsic value (below 150 euros) of im-
ported goods, our proposal takes a holistic approach. This ensures that
a wide range of products, especially those that are mass-consumed,
come under the purview of the scheme, thereby magnifying its posi-
tive impact.

In essence, the proposed scheme aligns with the objectives of the
ecodesign for sustainable products regulation, reinforcing the EU’s
commitment to foster sustainable production and consumption prac-
tices while simultaneously bolstering the trade competitiveness of

“EU Made” products.

6. Conclusions

The authors propose to use the current OSS special import scheme, in
order to counter CO2 leakage into the EU 27.

Higher VAT tax rates determined by each Member State, would
consequently apply for products with an intrinsic value below 150 eu-
ros, produced in third countries that have an emission coefficient “per
capita”, higher than the EU and which are imported by online mar-
ket-places/platforms, to be assessed in accordance with the EDGAR.

Tax revenues, deriving from such legal scheme, would be used in
eco-projects, in the EU, so as to decrease worldwide levels of car-
bon-emission (e.g., reforestation/afforestation).

Such a proposal:

e Does not affect the current nature and main features of the VAT
common system. Quite the opposite: it makes use of a special
scheme that is currently in force, and that has proved to be ef-
fective and efficient.
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e Does not create distortions to the principle of neutrality (both
in its external and internal perspectives).

¢ Not only aligns with the CBAM'’s foundational goal of counter-
ing CO2 leakage but also amplifies its impact by leveraging the
expansive e-commerce sector, and redirecting revenues to fur-
ther green initiatives (i.e., it simultaneously promotes the fight
against CO2 leakage but also contributes to global efforts to
reduce carbon emissions).

e Not only amplifies the competitiveness of “EU Made” products
but is also consistent with the ecodesign’s proposal for sustain-
able products regulation, since it accentuates sustainability and
the minimization of the products’ ecological footprint.

® By imposing higher VAT rates on products with a high carbon
footprint this proposal can also raise consumer awareness about
the environmental impact of such purchases. Consequently,
encourages more eco-conscious choices, and drives demand for
sustainable products.

e Additionally, with the increased focus on sustainability, the
authors” proposal could stimulate innovation and the develop-
ment of green technologies within the EU, given that business-
es may invest more in research and development of eco-friendly
products to avoid meeting the new standards.

In summary, the authors’ proposal offers a well-balanced, practical,
and effective solution to address carbon leakage, boost green initi-
atives, and promote sustainable production. This proposal leverages
existing mechanisms and establishes a framework well aligned with
broader climate objectives and able to generate a meaningful envi-
ronmental impact.
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Taxing Unsustainable Food

Duarte Canau

Abstract: This article aims to study how taxation could be the most
effective way to promote sustainable development and impose chang-
es in modern farming, capturing the “true value” of food costs by in-
cluding possible environmental and public health damages.

We also look at this policy option’s risks, namely the competitive-
ness of farmers and producers, especially against others from countries
that don’t impose these taxes. As well as which indicators these taxes
should target and how they can benefit national producers who pro-
mote a transition to a more sustainable economy.

With all this in mind, my investigation aims to answer two key
questions: Should unsustainable food be taxed? And if so, how?

Key-Words: Food Production; Taxes; Unsustainable Economics.

1. Introduction

Economics is one of the most crucial aspects of our lives. Demand
and necessities rule the pricing of all products, even the most essen-
tial ones, such as food, which sometimes results in companies trying
to decrease their costs as much as possible in order to increase profit.
This often doesn’t mean adopting the most sustainable behaviors and
results in many externalities that negatively affect consumers. These
days it has become imperative for Governments to act and employ
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public measures to change these behaviors and to mitigate these con-
sequences. Taxation can be key to solving these issues, as we will ex-
plore throughout this article, the taxation of unsustainable foods can
be an important solution that we aim to study and deepen in this
piece, by in a manner that examines the different policy options, of
not just the EU, but around the world, by uncovering, papers, news
and some of the recent legislation on this matter.

2. Unsustainable Economics
2.1. The concept of sustainable economic growth

Before we dive into the theme of this article, it is important to under-
stand the background of the issue we’ll be discussing, and to do that,
we first must comprehend the essence of economics.

[t is often said that “economics is everywhere”, and that leaves us
thinking, what truly is economics?

To put it simply, it’s “the allocation of resources to satisfy common
necessities and the cause for the wealth of nations”;! as described by
Adam Smith in the 18th century. Despite its simplicity, this quote
offers us the key to understanding the main cause for the existence of
economics, which is a necessity.

Every human has necessities that can be extremely basic, like eat-
ing, drinking, sleeping, or rather excessive, like, the need to own a
diamond necklace. These necessities create a demand on behalf of
the people in question, who are also known as “consumers”, and these
necessities can be met by producers who can provide goods to satisfy
consumers with whatever need they have, say a baker who makes a
loaf of bread, a grocer who sells bottled water or even a jeweler who
sells all types of diamond necklaces.

1. SMITH, Adam (1776). “The Wealth of Nations”. Book 1V, as quoted in Groenewegen,
Peter (2008). “Political Economy”.
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The point is necessities are the main cause of economics, but they
are also the cause of economic growth, which can be defined as the in-
crease in value of the goods and services produced by a certain region
or country’.. When consumers buy a certain product, they exchange
goods with the producer, who is compensated a certain amount of
money, and as a result, a producer who sells a lot of goods will make
more money.

However, not all goods are the same, and some are easier to pro-
duce than others, for example, if we compare a loaf of bread and a
diamond necklace. It is estimated that the wheat that is used in the
production of the flour, which makes the bread, takes about 100 days
to grow, meaning that by harvesting a full wheat field, we can produce
many loaves of bread every 100 days. Meanwhile, a diamond takes 1
to 3 billion years to form and is much rarer.

[ gave this example to illustrate that not all goods are valued the
same. Some goods aren’t too hard to produce and have a very high de-
mand in the market, which results in a lower price, while other goods
have a much harder production process and are much harder to pro-
duce.’ If we look at a more complex object, like a car, its production
process has a lot of phases, like building the engine, battery, and tires,
among many other things, which therefore makes a car much more
expensive than, say, a loaf of bread.

Despite this, it is also important to note that two different factors
can make products more expensive, like the essentiality of certain
products to consumers, say water or bread, two basic products whose
demand by producers will rarely vary because they are essential to en-
sure a person’s survival. However, a diamond necklace is not essential

2. BARRO, Robert (1996), “Determinants of Economic Growth: A Cross-Country Empirical
Study”, NBER Working Paper No. w5698, Harvard University.

3. “ Elasticity measures the responsiveness of one economic variable to a change in an-
other, for example a change in pricing. An inelastic product will therefore be a product
whose demand will not particularly change with the increase in pricing.” in GANS, Joshua
(2017). “ Principles Of Microeconomics” . South Melbourne, Victoria: Cengage Learning.
pp- 108-116.
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to ensure someone’s survival ( even if they want it a lot). Therefore, it
is considered a superfluous good.

The second factor to consider is the usage of resources. The pro-
duction of a certain product can be rather simple or more complex. In
other words, it can mean the use of more or fewer resources, as well as
its production having more or fewer phases. Some products are pretty
straightforward and rather undemanding, others not so much, like the
example of the car that uses a lot of natural resources.

The problem is that some of these natural resources don’t always
meet the demands of humankind. While many apples grow on a tree
from time to time, petrol is a resource that takes millions of years to
produce. Not only that, but the usage of some resources can be quite
expensive. So, the price of the final product can be higher or lower
depending on that aspect, resulting in many producers attempting to
spend the least on resources to produce their final product.

Simplifying the matter, every producer’s objective is for their in-
come to outweigh their costs in order to make a profit and achieve
growth. The growth of producers and companies means economic
growth for a certain region or country and can also cause inequali-
ties between certain regions. As Adam Smith put it, economics is the
cause of the “wealth of nations”, and economic growth makes nations
wealthier. However, wealth doesn’t always go hand in hand with sus-
tainability.

Sustainability can be defined as “meeting our necessities without
compromising our future demand”,* or, in other words, not using
more resources than the earth can produce. This is what we call un-
sustainable economics, which is when economic growth can lead to a
more considerable vulnerability to a crisis like a drought or making it
difficult for the poor to access education’.

4. RAMSEY, Jeffrey (2015) . “ On Not Defining Sustainability” , Journal of Agriculture and
Environmental Ethics, pp. 4-5;

5. PRESCOTT, Jacques ( 2018), “ Current Economic Development is Unsustainable. How
Can We Reverse this Trend?” , Global Economic Review, pp.2-3;
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This means that some usage of resources by producers may make a
product’s cost smaller, but they can also hide the “true cost” of that
same product. A good example is the case of petrol production, which
can lead to major economic growth but is also incredibly unsustain-
able because of the rate of production in comparison to the amount
that exists on earth and the fact that this is not a renewable product.

The production of petrol can cause a major energy crisis in the
future. Still, it also causes many crises right now, like the pollution of
the oceans or its emissions of greenhouse gasses that can be consid-
ered as one of the main causes of Global Warming. These are some of
the other concerns that can arise from unsustainable economics, also
known as “Externalities”.

2.2. Externalities

We can define externalities as an “indirect benefit or cost that was not
expected from a certain economic activity that a third party feels™.
Externalities can also be seen as unpriced costs that weren’t predicted
when this economic activity began, and they can be either positive or
negative.

A simple example of a positive externality would be a bee farm,
as the bees contribute to the pollination of surrounding crops and
help the environment. In contrast, a negative externality would be
the pollution that is generated by the production of petrol, as well as
the emission of greenhouse gasses which significantly contributes to
global warming and the destruction of the ozone layer.

In recent years, governments have found ways to decrease negative
externalities by regulating them to guarantee their impact is less felt
by the general population. This is seen in the example we have been
providing, the production and exploitation of petrol and other fossil
fuels, with recent disasters such as the major oil spills in the oceans,
the increase of the oceans’ temperatures, and the rise of temperatures

6. PIGOU, Arthur Cecil (2017) . “Welfare and Economic Welfare: The Economics of Welfare”
. Routledge, 2017, pp. 2-3;
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worldwide. When the initial exploitation of petrol began in the 19th
century, none of these externalities were in anybody’s mind. Still, to-
day, in the 21st century, they are an alarming reality that we all must
worry about.

The European Union has implemented a Carbon Credit and Offset
system that controls companies and the amount of greenhouse gas-
ses they emit into the atmosphere by sanctioning those that exceed
the set values and excluding companies that don’t have appropriate
licensing from the free market’. While this seems to be a good idea,
it is not entirely efficient, as a lot of major companies prefer to pay
a small amount for breaking these rules and negotiating with third
parties outside the European Union rather than making the necessary
changes.

The second problem is that for the rest of the world, this type of
regulation isn’t seen as a priority because most developing countries
have other worries in mind and are desperately trying to grow their
economy as fast as possible so they can compete with developed na-
tions and achieve the same level of lifestyle.

However, there is a simple way to make these economic activities
more costly and encourage companies and countries alike to make these
types of economic activities less attractive: tax them at a higher rate.

2.3. Taxation as a mean to deal with Unsustainable Economics

As we know, Taxes are paid in return for the provision of public goods
and services, or at least because of a legitimate expectation of such
provision by the State. This establishes a direct correlation between,
on the one hand, the amount of tax paid and, on the other hand, the
benefits obtained from the central government.®

7. HAMRICK, Kelley ( 2017). “Unlocking Potential: State of the Voluntary Carbon Markets
2017”. Forest Trends’ Ecosystem Marketplace. p.10.

8. GENSCHEL, Philipp; SEELKOPE, Laura, eds. (2022). “ Global Taxation: How Modern
Taxes Conquered the World ““. Oxford University Press;
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To this extent, taxes are the key instrument for financing the budg-
etary constraint of the State, i.e. taxes are the revenue needed to
meet public expenditure. In balanced budget scenarios, the value of
revenue equals or exceeds the value of spending. In deficit scenarios,
the revenue value is insufficient to meet the totality of the State’s
commitments, materialized in concrete public expenditure. The tax
system can be seen as a mechanism for meeting the financial needs of
the State, which can determine the efficiency cost for the economy
as a whole.

Therefore, most taxes entail market distortions, price correction
phenomenon, and substitution effects. The emergence of a surplus
burden, defined as the loss of overall welfare resulting from a distor-
tive tax, is inevitable. The conclusion is that the tax system can be
classified as a distortionary system. Governments can seek to adapt
tax structures to market realities, always considering that the econo-
my never has a starting point of efficiency. As such, if there is already
a distortive effect in the economy, it is possible that the distortion
induced by the tax can effectively rectify or eliminate the observed
inefficiency.’

Indirect taxation is the most efficient type of taxation to adapt mar-
ket structures and consumer behaviours. A straightforward example
is the Value-Added Tax (VAT), which introduces different tax rates
depending on the type of goods in question. This goes back to the dis-
cussion we had in the beginning on the types of goods that exist, with
essential goods being taxed at a lower rate, while goods that aren’t as
essential have a higher rate.

Another type of taxation that is efficient in controlling and regu-
lating consumption is “sin taxes”, which are excise taxes specifically
levied on certain goods deemed harmful to society and individuals,
such as alcohol, tobacco, drugs, candies, soft drinks, fast foods, cof-
fee, sugar, gambling (thus deemed sinful ). These taxes are some of

9. KONTOPOULQS, Yianos; PEROTTI, Roberto (1999). “Government Fragmentation and
Fiscal Policy Outcomes: Evidence from OECD Countries”. National Bureau of Economical

Research, pp. 81-102;
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the most effective in decreasing negative externalities by increasing
the prices of goods and discouraging people from consuming them. In
many countries, there is already a special increased tax on petrol, to
reflect the “true cost” of this product because despite its consumption
not having an immediate and visible consequence on the environ-
ment, it is known to have long term consequences for the environ-
ment and society, which can have greater costs for the government. '°

Many countries have also developed a series of taxes to change eat-
ing habits, like the so-called “sugar tax”. These taxes are designed to
reduce the consumption of sweetened beverages, as they have a series
of negative externalities, especially for public health, namely heart
disease, diabetes, and obesity (to name a few). These taxes add an
increased value to these goods comparatively to how they would have
been taxed under regular VAT tax rates, and this different treatment
by public policy is a consequence of the many implications that candy,
sodas, or other sweets have had to the general population in the last
years. !!

However, this is not the only externality that comes from food,
like sugar or coffee, as other consequences arise from food, not due to
its consumption but from its production (the so-called “unsustainable
food”). Despite not being talked about as much, food production can
have serious consequences for public health, whether it be by the lack
of control of the resources used in the production process or because
of the pollution these processes generate.

Many more negative externalities can arise from food production.
Still, the most important aspect about them is that Governments are
seemingly not doing enough to regulate this economic activity. Dis-
couraging these behaviours has been so ineffective that it has contrib-
uted to unsustainable economic growth. Another important aspect

10. LORENZI, Peter ( 2004). “Sin Taxes” , Social Science and Public Policy.

11. “Taxes on Sugar Sweetened Beverages: International Evidence and Experiences” (2020),
World Bank, accessed August 24 2023, https://thedocs.worldbank.org/en/doc/d9612c-
480991c5408edca33d54e20282a-0390062021/original/World-Bank-2020-SSB-Taxes-Evi-

dence-and-Experiences.pdf
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that poses a big problem is that, in most cases, when it comes to food
taxation, it always encumbers the consumer when, in this case, it is
urgent to hinder producers to decrease these adverse effects and to
regulate their activities.

3. Food Production
3.1. The challenges of Modern Food Production

Minimizing the risk of living on an unsustainable planet requires de-
creasing externalities from economic activities like food production.
Most food producers worldwide are farmers who exploit less than two
hectares of land, live in developing countries, and are just trying to
survive. The problem comes with mass producer chains and the pro-
duction of certain foods, major contributors to climate change.
Agricultural production contributes to one-fifth of the total green-
house gas emissions'? these days, with intensive farming methods that
are harmful to the environment, such as using fertilizers and pesti-
cides, which can contaminate rivers, contributing to their pollution
and death of many species or even deforestation®. Big food production
companies use poor agricultural practices to cut production costs, and
due to these practices, millions of hectares of arable farmland become
unusable every year, with millions more becoming unproductive.'
Simply put, practices that don’t support plant life are considered
unsustainable from an agricultural perspective because they do not

12. GUSTAFSON, Sarah , “Global Food Policy Report calls for improved global food system
“, International Food Policy Research Institute, April 12, 2016, accessed August 5, 2023,
http://www.ifpri.org/blog/global-food-policy-report-calls-improved-global-food-system;

13. “Climate is changing. Food and agriculture must too.” Food and Agriculture Organization
of the United Nations, accessed August 5, 2023, http://www.fao.org/world-food-day/2016/
theme/en/;

14. BRAY, Siobhan “The Good, the Bad, and the Ugly of the Global Food System,” The
Regis”., accessed August 5, 2023,https://[www.theregis.ca/politics-social/the-good-the-bad-
and-the-ugly-of-the-global-food-system/;
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allow future crops to grow. In the case of excessive chemical use to
increase growth speed, the soil will consequently be nutrient deficient
and produce less healthy foods. So these days, most of the food we
consume has toxins and contributes to another negative externality:
illness and disease.

Major food producers also employ another poor practice, which is
not rotating the crops and repeatedly growing only one type of food
on the same soil, which is a practice more susceptible to the usage of
pests and pathogens. As a result, production growth will be slower,
which leads to a repetitive cycle between this and using chemicals to
make growth faster. 1’

Despite many other issues with modern food production (which we
will come back to further), this economic acidity is a major cause of
climate change and the deterioration of the earth’s soil and oceans, as
well as destroying wildlife and ecosystems. But just like we previously
discussed, not all resources have the same production process, with
some being more complex than others and having more negative ex-
ternalities due to being more unsustainable and thus more harmful to
the environment.

3.2. The main culprits

But what foods are most responsible for environmental damage and
most contribute to this unsustainable growth?

The main culprit is beef, especially the cow and pig meat produc-
tion process. As a whole, this production process is extensive. It has a
lot of phases, all of which are associated with significant greenhouse
emissions, especially methane, from the land that has to be cleared
to give place to these animals and to feed them, as well as transpor-
tation, slaughtering, and packaging of their meats, which only gets
worse with the increase of the processing of the meat in question, such

15. BOSQUE, Sydney. “ Poor Farming Practices & How They Affect Your Food” . Thriving
Food, accessed August 5, 2023, https://thrivingyard.com/poor-farming-practices-how-they-
affect-your-food/
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as with sausages and hamburgers. Cows emit a lot of methane just by
being cows, but the increase in greenhouse gas emissions from these
types of productions only harms the environment more. Finally, beef
is also a considerable cause of deforestation, with countries like Brazil
destroying some of their forests for more space for beef production. In
addition, the whole industry is a major contributor to water pollution,
and with both of these combined, we can see why beef production
worsens the biodiversity crisis. !¢

The following industry is the fish farming industry, especially
shrimp and prawns. Most of the world’s production of shrimp and
prawns is done in fish farms, in large ponds, in contrast to production
in the ocean and their natural habitats. This industry is a major con-
tributor to water pollution and the destruction of mangroves, among
other types of biodiversity. These environments, such as mangroves,
are essential to supporting marine life. Their destruction implies the
emission of harmful gasses, which can be more harmful to the envi-
ronment than the destruction of rainforests to make pastures for beef
production. 7

The Shrimp industry requires a large amount of feeding as shrimp are
carnivorous, with a special demand for fishmeal and fish oil. Shrimps
can eat twice their body weight daily in these products, which means
their intensive farming is incredibly wasteful for the environment and
damaging to the ocean’s wildlife. '

Another unsustainable food can be found in many other products,
even if we can’t see it or taste it first hand, which is sugar. The pro-
duction of sugar cane requires a large amount of water to grow, which
significantly impacts biodiversity.

16. DENT, Michael (2020). “ The Meat Industry in Unsustainable”, IDTechEx, accessed
August 24 2023 https://[www.idtechex.com/en/research-article/the-meat-industry-is-unsus-
tainable/20231;

17. BAUMGARTNER, Urs; BONANOMI, Elisabeth (2021). “ Drawing the line between
sustainable and unsustainable fish: product differentiation that supports sustainable development
through trade measures”, Environmental Sciences Europe;

18. “ Farmed Shrimp”, World Wide Fund For Nature, accessed August 24 2023, https://www.

worldwildlife.org/industries/farmed-shrimp ;
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In addition, the sugar production process is a big contributor to
the pollution of freshwater ecosystems because of the chemicals used
and the amount of fertilizers that must be employed to fasten growth.
One particular problem arising from sugar production is seen in Cen-
tral and South America, where this production is especially prevalent.
Contaminants from sugar production flow out to the sea and destroy
many coral reef ecosystems. !’

Other unsustainable foods include some of the most loved by con-
sumers, like chocolate, whose methane emissions and carbon footprint
are some of the biggest for food production, especially in West Afri-
ca, where legislation is practically non-existent. Cocoa production is a
great contributor to damage to the environment and a big cause of de-
forestation?®. And just like chocolate, coffee is another product widely
produced in developing countries and considered rather unsustainable.
Coffee production is like chocolate in many ways because it grows in
areas of susceptible forests and ecosystems rich in biodiversity, with its
plant growing under the shade of trees. Still, for intensive production,
an increasingly large part of coffee is grown in whole light, often with
intense deforestation, use of pesticides and water, and soil erosion.?!

Dairy products, such as milk and cheese, are also very polluting
because of the emission of greenhouse gasses that come from their
production process and the complexity and treatment of the animals
that they demand, even though we don’t always see a lot of products
using dairy, like milk or cheese, the economy’s need for its production
has become excessive due to the production’s speed and the amount
of resources that the world possesses. 2

19. EGGLESTON, Gillian; LIMA, Isabel (2015), “ Sustainability Issues and Opportunities
in the Sugar and Sugar-Bioproduct Industries “, Multidisciplinary Digital Publishing Institute.

20. MCMAHON, Peter; KEANE, Phillip (2023), “Chocolate and Sustainable Cocoa Farm-
ing”, Cambridge Scholar Publishing;

21. VELMOUROUGANE, Kulandaivelu; BHAT, Rajeev (2017), “ Sustainability Challeng-
es in the Coffee Plantation Sector” , John Wiley & Sons Ltd.;

22. SHAMSUDDOHA, Mohammad; NASIR, Tasnuba (2023), “ A Sustainable Supply
Chain Framework for Dairy Farming Operations: A System Dynamics Approach”, Multidisci-
plinary Digital Publishing Institute.
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Finally, you could think that a vegetarian or vegan diet would be
more sustainable for the environment, but surprisingly, some of the
leading products produced are unsustainable. Soybeans produce tofu,
soybean shoots, and other soy food. They are one of the main contrib-
utors to the world’s deforestation, with the production process being
quite demanding and complex, requiring heavy industrial processes
with large quantities of chemical solvents like hexane, which produc-
es greenhouse gasses and various forms of local pollution.?

3.3. Other issues

In addition to some negative consequences of modern food produc-
tion, a few other problems have arisen in the past years, namely food
waste, hunger, human rights abuse, etc.

Food waste comes from overproduction, which is a consequence
of mass production and unsustainable food practices, with food be-
ing discarded like it was nothing, which increases the consumption of
water and energy, with more and more resources being necessary to fi-
nance market demands. With population growth in the past years, the
food system has faced challenges regarding producing adequate food
to feed humanity. It is estimated that, by 2050, the world food system
will have to provide food for more than 9 billion people.

These growing demands are challenging for agricultural capaci-
ties, which already have to fight significant disparities in the world’s
food consumption, with a large proportion of the world suffering from
hunger and not getting the necessary nutrients, with around 738
million people in the world being hungry, and around 45% of the
world’s child deaths coming from illness derived from hunger. As we
can see, there is a direct correlation between world hunger and over-
production, with there being an incorrect allocation of resources as
we see most of the countries that suffer the most from hunger not re-
ceiving enough resources to feed their population, whilst other more

23. SCHAAFSMA, Marije (2021), “The impacts of soy production on multi-dimensional

well-being and ecosystem services: A systematic review “, Journal of Cleaner Production.
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developed countries have too much food when there is no need for it,
which incidentally results in food waste, pollution, and even illnesses
(i.e., obesity).

Another issue that arises from modern food production related to
human rights abuse is the risk of a pandemic or zoonotic diseases that
come from deforestation, the destruction of wildlife, and unhygienic
food practices (i.e., Mad Cow Disease). **

Lastly, there are a lot of concerns about how workers are involved
in these types of economic activities, particularly chocolate and coffee
production. These two productions, in particular, are mostly done in
Developing countries where there is ongoing exploitation of work-
ers, particularly through slavery and the use of child labour. To earn
enough to survive, many parents in these countries pull their children
from school to work on the coffee plantations as Child labor is wide-
spread in coffee and chocolate cultivation, and as the price of these
products rises, the incentive for struggling families to withdraw their
children from school and send them to work increases, but at the same
time, a fall in prices increases poverty in regions that depend on the
crop, which can also prevent children from attending school.”>-%

These last questions, in particular, have major importance and
should be the target of some form of regulation, but not necessarily
through Tax Law. Criminal and international law seems to be more
effective in combating these types of problems, specifically through
sanctions.

24. BOYD, David. “ Human rights depend on healthy and sustainable food systems”, United

Nations Human Rights Special Procedures , accessed August 7, 2023, https://www.ohchr.
org/sites/default/files/2022-05/Food-Summary-Final.pdf

25. “Bitter Brew: The stirring reality of coffee”, Food Empowerment Project , accessed August
8, 2023, https://foodispower.org/our-food-choices/coffee/

26. “Child Labour And Slavery in the Coffee Industry”, Food Empowerment Project , ac-
cessed August 8, 2023, https://foodispower.org/human-labor-slavery/slavery-chocolate/
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4. Taxation of Unsustainable Food Production
4.1. The Reasons for Taxation

As we've already learned, taxation is one of the most effective mecha-
nisms to reduce negative externalities, such as pollution, mainly from
the emission of gasses such as methane and CO2, that occur from the
production process of these foods.

Food production uses a lot of land and other elements of biodiversi-
ty, like trees or even different species of animals, with other concerns
like public health issues. Governments can shift their taxation system
and how their tax mix functions. However, an efficient tax mix is
fixed with a clear objective in a way that can target all types of taxpay-
ers and activities’’. However, just like the Laffer Curve demonstrates, a
tax rate that is fixed too highly can kill a certain product or economic
activity, which is not the final objective of taxation.?®

That is not the reason behind the taxation of this economic activi-
ty or even how it should be taxed. The reasoning behind the taxation
of these activities is to encumber the producers and not the consum-
ers, who are usually hindered by the taxation that targets them as the
last part of an economic chain. However, in my opinion, the consum-
ers are not the main culprits for these negative externalities as they
do not fault the way companies and producers carry out their business
and the type of resources they use, although they might know some of
the dangers that these products may cause to the environment or pub-
lic health, they never know the whole story behind the production of
certain foods.

Ultimately, when we discuss global warming and pollution, it is
becoming imminent that the most effective way to combat these

27. AKGUN, O. B. Courneéde ; FOURNIER; J. (2017), “The effects of the tax mix on in-
equality and growth”, OECD Economics Department Working Papers, No. 1447, OECD
Publishing, Paris, https://doi.org/10.1787/c57eaal4-en.

28. MIRAVETE, Eugenio ].; SEIMB, Katja; THURK, Jeff ( 2018). “Market Power and the
Laffer Curve”. Econometrica, pp. 1651-1687.
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problems is to target significant companies and producers, which serve
as intermediaries in this economic chain, by focusing legislative meas-
ures towards those who should be seen as the main culprits and are
mostly exempt from taxation or any type of public policy.

4.2. Tax Shift

Tax shifting can influence consumers into not buying as much of a cer-
tain product by increasing their price, which can have terrible effects
on the companies that will see their profits significantly decrease. The
only way for these producers to not be as targeted by these companies
is by adapting their production, which can sometimes have too much
of a cost. Tax shift always concerns worries for tax justice, especial-
ly in terms of the distribution of taxation amongst taxpayers, which
can mean that certain groups and activities have to be compensated®’
(i.e., farmers who don’t work for major corporations).

Suppose we want to support a transition to a more sustainable side
of farming and food production. In that case, several mechanisms
can be used to ensure this, namely tax incentives and exemptions,
which also lift important concerns in terms of equality because these
mechanisms must be designed in a manner that benefits taxpayers
that contribute to said objective and to one that “abuses” a norm to
reduce its costs. Subsidies can also work in the same way and can be
a rather effective manner to help the transition, especially for small
producers.

A few other ways to help with tax shift alteration may include a
State Aid program to help companies invest and adapt their produc-
tion processes into a more sustainable and eco-friendlier activity. Or
they may implement a Cap and Trade System, which already exists to
control the emissions of pollutants and was created to combat similar
externalities.

29. DURING , Alan Thein; YORAM, Bauman (1998). ” Tax Shift” . Northwest Environ-
ment Watch;
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4.3. Effective Types of Taxation

As we have already discussed, the most effective type of taxation to
target economic activities, such as food production, is usually indirect
taxation. This tax is levied upon goods and services before they reach
the customer, who ultimately pays the indirect tax as a part of the
market price of the purchased goods or services (i.e., Value Added
Tax).

Some forms of indirect taxation target specific products based on
the negative externalities they generate, commonly known as “sin
taxes”. But both of these forms of taxation are too generalist and don’t
target food production specifically.

However, countries like Hungary and India have created taxes
to target food production and negative externalities. Hungary cre-
ated the so-called “Junk Food Tax”, targeted not only fast food but
also processed foods (i.e., microwave fast meals), and significantly
decreased its consumption. Despite this form of taxation ultimately
reducing negative externalities such as pollution, this was never the
government’s main objective, with these taxes being created to de-
crease the consumption of these products due to concerns for public
health.’!

The Indian “Fat Tax “ is a tax that is imposed on junk foods and
street foods that lead to body-related problems and increase body
weight. The surcharge is collected based on selected foods that are
responsible for increasing an individual’s weight. Interestingly, this
type of taxation in India addresses a different problem, which also
targets the producers that contribute to these unsustainable food pro-
duction processes. Once again, this type of taxation proved effective

30. SCHENK, Alan; Oldman, Oliver (2007). “Chapter 1: Survey of Taxes on Consumption
and Income, and Introduction to Value Added Tax”. Value Added Tax: A Comparative Ap-
proach (Ist ed.). Cambridge University Press. pp. 5

31. BIRO, Aniké . “Did the junk food tax make the Hungarians eat healthier?”, ScienceDi-
rect, 2015. accessed August 23, 2023, https://www.sciencedirect.com/science/article/abs/
pii/S0306919215000561.
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in reducing the consumption of certain more unsustainable products
in a heavily populated state. Still, it didn’t address other concerns
like pollution or target key factors in food production processes. >

In 2021, Dutch Agriculture Minister Carola Schouten became one
of the first politicians to address these issues and the need to introduce
a Tax on Unsustainable Foods, suggesting that consumers could opt
for a more sustainable alternative by raising prices on unsustainable
foods. One of her main concerns also comes from the fact that con-
sumers don’t see the difference in how food is produced when they
shop at a supermarket or what kind of impact certain products have
on the environment.

This tax model is attractive, and could prove much more effective,
with the tax levy being used to promote the transition into more sus-
tainable food production. This prompted a discussion amongst Dutch
academics, who eventually concluded that pricing would be a much
more effective way of changing consumer behaviour and that intro-
ducing tax measures is necessary. This type of taxation could have a
regressive effect, which could have a significant impact on the “work-
ing poor” and may lift many concerns in terms of fairness, hence why
they would need to be backed by financial levers to address the issue
and could also be helped by decreasing the taxation of more sustaina-
ble and health foods.”

Another form of taxation deemed effective in dealing with the neg-
ative consequences of producing unsustainable foods is a combined
carbon and health tax policy on food products that would apply to
carbon-intensive foods like beef or unhealthy foods like sugar.

Taxes on food alone will not change the food system entirely. How-
ever, they can be part of a broader range of policies, such as cutting

32. KRISHNAMOORTHY, Yuvaraj .“ Fat taxation in India: A critical appraisal of need, pub-
lic health impact, and challenges in nationwide implementation”, National Library of Medicine,
2020. accessed August 23, 2023, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7036206/

33. ASKEW, Katy (2021). “Dutch Ag minister calls for unsustainable tax” , FoodNavigator
Europe, accessed August 24, 2023, https://www.foodnavigator.com/Article/2021/10/04/
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subsidies for producing unhealthy and high-emission foods and boost-
ing investments toward producing healthy and environmentally
friendly foods. **

“The knife can cut both ways”, we can increase the prices of certain
products by implementing an unsustainable food and carbon tax that
would help decrease the consumption of those products, but we can
also decrease the prices of healthier alternatives and incentive the
production and promotion of those products with the money brought
in from the unhealthy food and sugar tax.

4.4. Main Concerns

Fairness is a far-reaching issue, whether we’re discussing domestic
products or imported goods, especially because of the indicator on
which some of these tax mechanisms focus (i.e., Carbon Tax, Green-
house Gas emission Tax).

The UN attributes the emission of 15% of the World’s Greenhouse
Gas Emissions to livestock and the overall production of beef. How-
ever, this is not the case for every type of food production, or even for
every producer around the world, with some countries not having as
many big producers emitting GreenHouse Gasses, meaning that im-
plementing, i.e., a single carbon tax that works in the same manner for
every country in the world can be rather unfair to some producers.”

Implementing a Carbon Tax for food can also require a discussion
about the range of the supply chain’s externalities to ensure fair treat-
ment, such as the activity’s processing stage, its transportation, the
way it exploits and uses the environment’s resources (i.e., exploitation
of land) and then doing a comparison to other economic sectors and
their carbon footprint.

34. CUERVO, Javier; GANDHI, Ved P.(1998). “ Carbon Taxes; Their Macroeconomic Effects
and Prospects for Global Adoption - A survey for Literature”, IMF Working Paper, WP/98/73.

35. GILLMAN, Steve ( 2021), “Should unsustainable food be taxed?”, accessed August 24,2023.
https://www.spglobal.com/esg/s1/research-analysis/should-unsustainable-food-be-taxed.html
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But we have to be careful not to make whatever kind of taxation
we opt for too generic for food producers so as not to harm small farm-
ers. It’s important to focus these taxes on those who truly harm the
environment and help regular and smaller producers in adapting pro-
duction process to biome more sustainable, whether it be by creating
incentives to maintain their income during this transitional period
but also to help the promotion of more sustainable productions, next
to consumers so they can change their diets. Taxation can be an effec-
tive method to change diets to a more sustainable diet by showing the
“true cost” of unsustainable food and reflecting it on the final price of
these food products.

Another important concern could be affordability, as most con-
sumers are unwilling to change their diet and pay somewhat more for
a more sustainable product, alongside the fact that there are no guar-
antees that every single country will implement any type of taxation
targeted at food production, which makes this behavioural change
much more complicated.

Without some sort of fiscal charge, most countries’ diets will con-
tinue to contribute to climate change for the time being unless we
see consumers put “their mouth” in a more environmentally friendly
product. Not to say that people should change what they eat, but they
should favour consuming a more sustainable version of the same food
product.

5. Conclusions

Circling back to the beginning of this article, it is important to re-
member that different products have different values depending on
how essential a certain product might be. The most critical products
are essential to guarantee our survival and will have a lower value in-
dependently of market changes because they are inelastic. Therefore,
these products will also be sold for a lower value and will have a lower
tax rate.

110



Taxing Unsustainable Food

However, as we have also learned, products with more complex
production processes that require more resources will have a higher
cost and, consequently, a higher market price. Producers consider re-
ducing their production costs to become more competitive, increas-
ing their demand and profits. Companies do this by replacing the
resources they use with cheaper alternatives, but as we have also es-
tablished, this doesn’t always mean promoting the most sustainable
behaviours.

As we've established, food production is one of the most unsustain-
able economic activities, which is one of the heaviest contributors to
the world’s emissions of Greenhouse gasses, pollution, and deteriora-
tion of soils and water, amongst other issues. Many food companies
opt for a less sustainable production process because of the lack of
legal restraints and the consequences that this could have for them to
maximize their profitability.

To discourage companies from resorting to unsustainable resources
and production processes, the most efficient way could be to increase
the price of the final product by adding a tax, similar to what happens
with “sin taxes”. The value of the product in question is increased be-
cause of the externalities associated with it, like the sugar tax.

Whilst taxing unsustainable food could be a good idea, discourag-
ing their consumption is also a very complex process because of these
products’ social, economic, and environmental aspects. The main
concern is, as we have discussed, climate change and the advantage
that decreasing the consumption of foods like meat, sugar, and dairy
products could have on the environment, and many scientists have
highlighted taxes as an effective way to decrease the consumption of
these products.

While other informational measures could be effective to ensure
that consumers realize the components and the production process of
those products, it is also necessary to change the target of these taxes
from the consumer side to the production side to hinder producers
and companies from mitigating their unsustainable habits. Discussing
a carbon tax for food also requires discussions about a range of supply
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chain externalities to ensure fair treatment, such factors considering
local environment impact, processing, and transport to measure the
carbon footprint emitted by this economic sector and comparing it to
others, to establish a fair tax rate.

A Tax on Carbon emissions related to food production seems to
be the best solution to combat this issue. However, this should not
be a “generic carbon tax”, as it can be a rather smart tool to take
into account the aforementioned unsustainable habits applied by
producers, decreasing them and generating public revenue that can
be used as state aid for smaller companies, farmers and producers to
grow their business and incentivize sustainable habits, whilst also in-
fluencing more prominent companies to change their unsustainable
behaviours.

Other tax measures can be made through Direct Taxation, name-
ly through introducing changes to Corporate tax by adding certain
benefits to encourage companies to adopt greener behaviours (i.e.,
reforming the deduction of expenses related to high-emitting carbon
products in the company’s production chain).

In conclusion, food production is one of the most critical sectors in
the modern world as it provides consumers with goods or one of their
essential needs. We can’t ignore that this is still one of the main cul-
prits regarding the emission of greenhouse gasses and the current pol-
lution of the world’s lands, rivers, and seas. Future consequences can
be immeasurable and affect the lives of many so policymakers must
take action and implement public policies, such as the earlier men-
tioned Carbon Tax on Unsustainable Foods, that take into account
factors such as excessive water usage, the damage of terrains and lands
or the emission of greenhouse gasses (to name a few). It is imperative
to act, and taxation can be more than a solution. It can be the key to
solving a far-reaching issue.
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Tributacido da economia insustentdvel: o caso das
entregas ao domicilio de produtos adquiridos online

Maria Jilia Ildefonso Mendonca, Alvaro Gonzélez-Juliana

Resumo: As entregas ao domicilio de produtos adquiridos online é
uma realidade crescente na sociedade atual. Estes novos modelos de
negdécio implicam o aumento das emissdes de CO2 decorrentes da en-
trega porta-a-porta de bens ao consumidor e a sobrecarga das infraes-
truturas urbanas derivada do incremento nos fluxos de transito e das
necessidades de estacionamento para cargas e descargas.

No presente trabalho analisa-se uma forma particular de tributa-
¢do da economia insustentdvel. Trata-se de uma taxa implementada
na cidade de Barcelona que incide sobre o aproveitamento especial
do dominio publico para atividades de carga e descarga de bens para
posterior distribui¢io aos consumidores que os adquiriram através de
comércio eletrénico.

Palavras-chave: Tributacdo, taxa, comércio eletrénico, entregas ao
domicilio

Abstract: Home delivery of products bought online is a growing reality
in today’s society. These new business models imply an increase in CO2
emissions resulting from door-to-door delivery of goods to the consumer
and the congestion of urban infrastructures due to the increase in traffic
flows and parking requirements for loading and unloading.

This work analyses a particular form of taxation for the unsustai-
nable economy: a public fee implemented in the city of Barcelona,
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which is levied on the special use of the public domain for loading and
unloading goods for subsequent distribution to consumers who have
purchased them through e-commerce.

Keywords: Taxation, public fee, e-commerce, home delivery

1. Introducao

Nos tltimos anos temos vindo a assistir a uma progressiva digitaliza-
¢do da economia que inevitavelmente se faz acompanhar por novos
modelos de negdcio que vio fazendo sombra ao comércio tradicional.
Nesses novos modelos de negdcio, a presenca fisica é substituida pela
presenca virtual e a proximidade ao consumidor consubstancia-se nas
entregas ao domicilio.

No entanto, estes novos modelos de negdcio apresentam enormes
desafios do ponto de vista da sustentabilidade ambiental e urbana, ja que
implicam no s6 um aumento das emissdes de COZ decorrentes da en-
trega individual de bens a cada consumidor, como também uma sobre-
carga das infraestruturas urbanas derivada do incremento nos fluxos de
transito e das necessidades de estacionamento para cargas e descargas.

Por outro lado, gera-se uma situagiio de desequilibrio concorrencial
entre estes novos modelos de negdcio e o comércio tradicional, que se
vé obrigado a arcar com custos associados a sua presenca fisica, custos
esses que sio alheios a estas novas formas de negécio.

Como resposta a estes desafios, em Espanha tem-se ponderado a
possibilidade de tributar as entregas ao domicilio de bens adquiridos
online. A cidade de Barcelona foi a pioneira nesta matéria e, em feve-
reiro de 2023 aprovou, através da Ordenanca fiscal niim. 3.20 (“OF”),
a “taxa per aprofitament especial del domini piiblic derivat de la distribucié
a destins finals indicats pels consumidors de béns adquirits per comerc elec-
tronic”, também conhecida popularmente por “Taxa Amazon”.

O apodo deve-se ao facto de a Amazon ser a face mais visivel do
comércio eletrénico. Ndo obstante, esta taxa incide sobre todas as
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empresas que atuem como prestadoras de servigos postais e que, ao
distribuir bens adquiridos por via eletrénica, beneficiem de forma es-
pecial do dominio publico.

Com o presente trabalho pretende-se estudar a configuracio desta
taxa, abordando o que constitui o aproveitamento especial do domi-
nio publico, assim como as principais caracteristicas desta taxa que,
curiosamente, nio se aplica 2 empresa que lhe d4 nome.

2. O aproveitamento especial do dominio pudblico

O artigo 2.°, n.° 1, alinea b) do Real Decreto Legislativo 2/2004, de 5
de marzo, por el que se aprueba el texto refundido de la Ley Reguladora de
las Haciendas Locales (LRHL), estabelece como recursos préprios das
entidades locais, entre outros, os tributos classificados como taxas.
Por sua vez, o artigo 20.°, n.° 1-A da LRHL vai de encontro ao dis-
posto Ley 58/2003, de 17 de diciembre, General Tributaria e esclarece
que, em qualquer caso, serdo consideradas taxas todas as prestacdes
pecunidrias devidas pelo uso privativo ou especial do dominio publi-
co local.

Para a cabal compreensio desta norma é necessdrio ter em conta
o artigo 85.° da Ley 33/2003, de 3 de noviembre, del Patrimonio de las
Administraciones Piblicas (LPAP), que define os tipos de utilizacio dos
bens de dominio publico, distinguindo entre o uso comum, o uso pri-
vativo e o uso que implica um aproveitamento especial do dominio
publico.

O uso comum dos bens de dominio publico é aquele que permite
a fruicio livre e igual por todos os cidaddos, sem que a utilizacio de
uns prejudique a de outros. Por sua vez, o uso privativo do dominio
ptblico determina a ocupacio de uma parte do dominio piblico de
forma a limitar ou excluir a sua utilizagdo por outros interessados. Fi-
nalmente, o uso que implica um aproveitamento especial do dominio
ptblico ndo obsta ao uso do dominio pablico por outros interessados,
mas implica um excesso de uso em relacio ao uso que corresponde a
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todos ou conduz a obtenc¢io de uma rentabilidade singular por parte de
determinado utilizador por compara¢io com os demais!.

Precisamente por se tratar de uma utilizacio que pode prejudicar
ou afetar negativamente o uso comum, o n.° 5 do artigo 92.° da LPAP
prevé a possibilidade de o uso que implica um aproveitamento especial
do dominio publico estar sujeito a uma taxa, sempre e quando tal uti-
lizacdo implique um beneficio econdmico para o interessado?. A nivel
local, esta mesma possibilidade esta prevista no artigo 57.° da LRHL,
que estabelece que, entre outros casos, as cAmaras municipais podem
cobrar taxas pelo uso especial de bens do dominio piblico municipal.

Ora bem, a Taxa Amazon que nos ocupa no presente trabalho ba-
seia-se na premissa de que o comércio eletrénico com posterior entre-
ga a domicilio de bens adquiridos pelos consumidores provocou um
aumento do trafego rodovidrio e do estacionamento intensivo nas vias
publicas do municipio de Barcelona. Esta taxa pretende tributar um
novo tipo de utilizacio do dominio publico para cargas e descargas,
uma vez que ja ndo se trata de assegurar o fornecimento ou distribui-
¢io de mercadorias ao comércio tradicional que dispde de um estabe-
lecimento fisico, mas sim de levar a cabo uma atividade de entrega
porta-a-porta de produtos provenientes de canais externos a estrutura
comercial da cidade.

1. Para uma analise mais detalhada sobre a utilizacio do dominio pudblico pelos particulares
no ordenamento juridico espanhol, veja-se, por exemplo, SANCHEZ GOYANES, Enrique
(2018), “Usos privativos en demanio de servicio piblico”, in ]IMENEZ DE CISNEROS
CID, Francisco Javier (Dir.), Homenaje al profesor Angel Menéndez Rexach, Aranzadi, pp.
537-562;y LOPEZ PELLICER, José Antonio (1989), “Uso y aprovechamiento del dominio
publico local”, in GOMEZ-FERRER MORANT, Rafael (Dir.), Libro homenaje al profesor
José Luis Villar Palast, Civitas, pp. 641-662. Sobre a utiliza¢io do dominio publico pelos
particulares a luz do Direito portugués, veja-se, por exemplo, FREITAS DO AMARAL,
Diogo (1972), A utilizacdo do dominio priblico por particulares, Editora Juriscredi, pp. 103 e ss.;
e MIRANDA, Jodo (2021), Direito Administrativo dos Bens, AAFDL, pp. 154 e ss.

2. Para uma andlise das taxas sobre o aproveitamento especial do dominio piblico no orde-
namento juridico espanhol, veja-se GALAN SANCHEZ, Rosa Marfa (2015), “Los bienes
publicos y su régimen tributario”, in GONZALEZ GARCIA, Julio (Dir), Derecho de los
bienes puiblicos, Tirant lo Blanch, pp. 579-642.
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Com efeito, nestes casos, o dominio publico é assumido como a
plataforma fisica que permite o contacto entre o vendedor e o con-
sumidor final. A utilizagio do dominio publico constitui, assim, um
fator de producio para estes operadores econémicos que ndo é por si
internalizado, gerando-lhes um beneficio extraordindrio que distorce
o mercado em clara desvantagem para o comércio tradicional, que de-
pende de instalagdes fisicas para a prossecu¢io da sua atividade e cujo
custo tem de assumir. Além disso, a utilizacio intensiva do dominio
publico por parte destes operadores econdmicos acarreta importantes
consequéncias para a populacio em geral, como sdo a reducio do nd-
mero de lugares de estacionamento disponiveis na cidade e o aumento
do congestionamento das vias publicas.

Finalmente, cabe referir que a possibilidade tributar através de ta-
xas o aproveitamento especial do dominio publico ndo é estranha ao
Direito portugués. Com efeito, estabelece-se no artigo 4.°, n°® 2, da Lei
Geral Tributaria que as taxas assentam na presta¢io concreta de um
servigo publico, na utilizacio de um bem do dominio pablico ou na
remo¢io de um obstéculo juridico ao comportamento dos particulares.
Em particular, no caso das taxas por utilizacio de um bem do dominio
publico, entende-se que estas sdo devidas em contrapartida da utiliza-
¢Ao especial (aproveitamento) que ao sujeito passivo é permitido fazer
do referido bem’. Pelo que a nivel local, prevé-se a possibilidade de
existéncia de taxas municipais devidas pela utilizacio e aproveitamen-
to de bens do dominio publico municipal, conforme se estabelece no
artigo 6.°, n.° 1, alinea c¢), do Regime Geral das Taxas das Autarquias
Locais.

3. TAVARES DA SILVA, Suzana (2008), As Taxas e a Coeréncia do Sistema Tributdrio, CE-
JUR - Centro de Estudos Juridicos do Minho, pp. 29-30.

121



NOVA Tax Research Series

3. Elementos essenciais da Taxa Amazon
3.1. Incidéncia objetiva

Nos termos do artigo 2.° da OF, o facto tributdrio da Taxa Amazon é o
uso que implica um aproveitamento especial do dominio publico para
atividades de carga e descarga de bens para distribui¢io a consumido-
res que os adquiriram previamente através de comércio eletrénico.

Nio obstante, no artigo 3.° da OF estabelecem-se determinados
casos sobre os quais esta taxa ndo incide. Trata-se das:

e distribuigdes bens efetuadas no Ambito de transporte de merca-
dorias por quem no intervenha no mercado como prestador de
servigos postais (cfr. alinea a) do artigo 3.° da OF);

e distribuigdes de bens efetuadas a lojas da cidade com o objetivo
de serem comercializados na fase de retalho (cfr. alinea b) do
artigo 3.° da OF);

e distribuigdes de bens efetuadas sem a utilizacio de qualquer vei-
culo, bem como as distribui¢des de bens feitas a centros de dis-
tribuicAo urbana de mercadorias a partir dos quais se realize a
posterior entrega a através de meios sustentdveis (cfr. alinea c)
do artigo 3.° da OF).

e distribuigdes de bens efetuadas em pontos de recolha (cfr. alinea

d) do artigo 3.° da OF).

Desta forma, cabe notar que nem toda a utilizagdo da via publica
para levar a cabo distribui¢des de produtos adquiridos online consubs-
tancia um facto tributdrio relevante para esta taxa.

Com efeito, a Taxa Amazon pretende taxar o uso que implica um
aproveitamento especial do dominio publico decorrente da carga e
descarga na via publica de bens adquiridos através do comércio ele-
trénico para posterior entrega, sempre e quando essa distribuicio seja
especificamente efetuada por empresas que atuem no mercado como
prestadoras de servicos postais.
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Portanto, esta taxa ndo incide sobre as distribui¢des efetuadas no
Ambito de transporte de mercadorias por quem ndo intervenha no
mercado nessa condicfo. Tal exclusdo estd em linha, por um lado, com
o disposto no considerando 17 da Diretiva 2008/6/CE do Parlamento
Europeu e do Conselho, de 20 de Fevereiro de 2008, que altera a Di-
retiva 97/67/CE no respeitante a plena realizacio do mercado interno
dos servicos postais da Comunidade, nos termos do qual “o transporte
por si s6 ndo deverd ser considerado um servigo postal” e, por outro
lado, com o disposto no artigo 4.° da Ley 43/2010, de 30 de diciembre,
del servicio postal universal (LSPU), que exclui do seu Ambito de aplica-
¢Ao os servigos realizados em regime de auto-prestaciio, ou seja, aque-
les efetuados diretamente pelo préprio remetente dos envios ou por
terceiro em regime de exclusividade, ja que nesses casos se considera
que o remetente dos envios ndo intervém no mercado como prestador
de servigos postais.

Por outro lado, ndo consubstanciam um uso que implique um apro-
veitamento especial do dominio ptblico relevante para os efeitos des-
ta taxa (i) as distribui¢des efetuadas do Ambito do comércio B2B (bu-
siness-to-business), sempre que os bens adquiridos se destinem a ser
comercializados na fase de retalho, e (ii) as distribuicdes que se levem
a cabo através de um uso mais sustentdvel do dominio publico.

Desta forma, o artigo 10.°, n.° 3, da OF esclarece que a taxa nfo
incide sobre distribui¢des efetuadas exclusivamente a pé ou desde
um centro de distribui¢io urbana de mercadorias através de meios de
transporte ligeiros sustentdveis, tais como bicicletas, cargobikes, troti-
netas ou similares.

No entanto, deve-se salientar que a norma nio faz referéncia a vei-
culos de zero emissdes, pelo que nfo é claro se os carros ou motas elé-
tricas sdo subsumiveis ao conceito de meios de transporte ligeiros sus-
tentdveis. A este respeito, deve referir-se que, ainda que os veiculos de
zero emissdes ndo sejam poluentes, o certo é que estes congestionam
o trafego rodovidrio e ocupam os espacos para carga e descarga exata-
mente da mesma forma que o faria qualquer outro veiculo menos sus-
tentdvel. Por conseguinte, ndo parece irrazodvel que as distribuicdes
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de bens levadas a cabo mediante veiculos de zero emissdes estejam
igualmente sujeitas 4 taxa por aproveitamento especial do dominio
publico.

Também nio consubstanciam um uso que implique um aprovei-
tamento especial do dominio publico relevante para os efeitos desta
taxa as distribui¢des efetuadas em pontos de recolha, que devem ser
inscritos no Registo Municipal de Pontos de Recolha.

Finalmente, cabe referir que, na definicio da incidéncia objetiva
desta taxa, teria sido pertinente a introdu¢fio de algumas considera-
¢oes de cardcter social. Neste sentido, e a titulo de exemplo, nio se
deveria considerar um uso que implique um aproveitamento especial
do dominio pudblico relevante para os efeitos desta taxa as entrega
de medicamentos, ou a distribui¢io de bens essenciais a pessoas com
mobilidade reduzida ou em situacio de vulnerabilidade em func¢io da

idade.
3.2. Incidéncia subjetiva

SAo sujeitos passivos desta taxa os prestadores de servigos postais que
realizem o facto tributdrio dentro do municipio de Barcelona. Torna-
-se, portanto, essencial determinar o que se deve entender por presta-
dor de servicos postais.

Segundo o disposto no artigo 5.°, n.° 3, da OF, consideram-se pres-
tadores de servicos postais aqueles que estejam registados como tal,
assim como aqueles que nfo o estejam, mas que retinam as condigdes
para o estar de acordo com a legislacio estatal e que intervenham
nas atividades de comércio eletrénico através da recolha, admissdo,
triagem, transporte, distribuicfio e entrega de bens a destinos finais na
cidade de Barcelona.

Esta defini¢do é similar & que consta na LSPU, que define “prestador
de servigos postais” como qualquer pessoa fisica ou coletiva que preste
um ou vArios servicos postais (artigo 3.°, n.° 8, da LSPU), e “servico
postal” como qualquer servigo consistente na recolha, admisso, tria-
gem, transporte, distribuiciio e entrega de envios postais (artigo 3.°,
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n.° 1, da LSPU). Adicionalmente, de acordo com a jurisprudéncia
do Tribunal de Justica da Unido Europeia (TJUE), para a qualificacio
como “prestador de servigos postais” é suficiente o exercicio de um
dos servicos enumerados, desde que a atividade exercida ndo se limite
apenas ao servigo de transporte*.

Ora bem, ao definir-se os sujeitos passivos como os prestadores de ser-
vigos postais que realizem o facto tributdrio, limitou-se em enorme medi-
da e inintencionalmente o alcance que se pretendia que esta taxa tivesse.

Com efeito, visava-se abranger os modelos de negécio alternativos,
como 0s que assentam na economia colaborativa e nas plataformas de
comércio eletrénico. Nio obstante, por nfo serem subsumiveis ao con-
ceito de prestadores de servigos postais, escapam a incidéncia desta taxa
determinadas empresas que efetivamente realizam um uso que implica
um aproveitamento especial do dominio publico decorrente da carga e
descarga na via publica de bens adquiridos através do comércio eletréni-
co para posterior entrega aos consumidores. E o caso das empresas que
utilizam estafetas para a reparti¢io de refeigdes ou de outros produtos
em geral apés encomenda através de uma plataforma digital, nomeada-
mente, e a titulo de exemplo, a Uber Eats, a Glovo e a prépria Amazon.

Em relagio 2 Amazon cabe esclarecer que, em 2020, apds uma reso-
lucdo Comisién Nacional de los Mercados vy de la Competencia’, algumas
das suas empresas foram consideradas prestadoras de servicos postais
e, consequentemente, sujeitas a regulamentacio postal. Desta forma,
quando esta taxa foi aprovada no inicio de 2023, entre os sujeitos pas-
sivos previsiveis desta taxa encontravam-se as referidas empresas da
Amazon. No entanto, em julho de 2023, j4 ap6s a entrada em vigor da
taxa, a Audiencia Nacional® concluiu, no Ambito do recurso interposto

4. Acérdio do TJUE, de 31 de maio de 2018, nos processos apensos C-259/16 e C-260/16
(Confetra e 0.), para. 34 (ECLI:EU:C:2018:370).

5. Cfr. Resolugiio da Comisién Nacional de los Mercados vy de la Competencia, de 24 de setem-
bro de 2020, no 4mbito do processo STP/DTSP/006/20.

6. Cfr. Sentenca da Audiencia Nacional, de 14 de julho de 2023, no 4mbito do recurso
1223/2020 (ECLI:ES:AN:2023:4355) e senten¢a da Audiencia Nacional, de 17 de julho de
2023, no ambito do recurso 1224/2020 (ECLI:ES:AN:2023:4604).
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pela Amazon, que os servigos prestados pelas suas empresas ndo po-
diam ser qualificados servigos postais, pelo menos a luz do atual quadro
normativo. Desta forma, a Amazon escapa a incidéncia subjetiva da
Taxa Amazon.

3.3. O valor da taxa

Como é sobejamente conhecido, as taxas sdo tributos comutativos que
incidem sobre prestacdes administrativas de que o sujeito passivo é be-
neficidrio ou efetivo causador’. Ao tratar-se de tributos comutativos,
as taxas tém como pardmetro material o custo que a prestacio admi-
nistrativa acarreta para a administracio ou o valor do beneficio que
essa prestacao representa para o sujeito passivo.

Nesse sentido, o artigo 4.° do nosso Regime Geral das Taxas das
Autarquias Locais, sob a epigrafe “principio da equivaléncia juridica”,
dispde no seu nimero 1 que o valor das taxas das autarquias locais
ndo deve ultrapassar o custo da atividade publica local ou o beneficio
auferido pelo particular.

No ordenamento juridico espanhol, o artigo 7.° da Ley 8/1989, de
13 de abril, de Tasas y Precios Puiblicos (LTPP) estabelece, em termos
mais ou menos semelhantes, que as taxas deverdo cobrir o custo do
servico ou da atividade que constitua o facto tributdrio®. No caso de

7. VASQUES, Sérgio (2008), O Principio da Equivaléncia como Critério de Igualdade Tribu-
tdria, Almedina, p. 138.

8. No entanto, cabe referir que o artigo 31.°, n.° 1, da Constitui¢iio Espanhola estende a vi-
géncia do principio da capacidade contributiva a todo o sistema fiscal, pelo que também no
caso das taxas este serd de aplicacdo. Tal postulado obriga a uma especial articula¢io entre o
principio da capacidade contributiva e o principio da equivaléncia. Nesse sentido, conside-
ra-se que o beneficio obtido pelo sujeito passivo conforma uma particular manifestagio de
riqueza que é objeto de tributacio. Cfr. CORS MEYA, Francesc Xavier (1986), “Las tasas
en el marco de un sistema tributario justo”, in Civitas. Revista espafiola de derecho financiero,
N.° 51, p. 327, MARTIN DELGADO, José Marfa (1979), “Los principios de capacidad
econdmica e igualdad en la Constitucién espafiola de 1978”, in Hacienda Priblica Espafiola,
N.° 60, p. 80; SAINZ DE BUJANDA, Fernando (1963), “Reflexiones sobre un sistema de
derecho tributario espafiol”, in Revista de la Facultad de Derecho de la Universidad de Madrid,
Vol. 7, N.° 16-17, pp. 100-104; RUIZ GARIJO, Mercedes (2014), “Las tasas locales”, in
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utilizacdo privativa ou aproveitamento especial de bens do dominio
publico, o artigo 24.°, n.° 1, alinea a), da LRHL determina que, como
norma geral, o valor da taxa deve fixar-se por referéncia ao valor que
teria no mercado a utilidade derivada da referida utilizacio ou apro-
veitamento, se os bens afetados nfo fossem de dominio publico’.

No caso da Taxa Amazon, os critérios que permitiram definir o va-
lor de mercado da utilidade derivada do aproveitamento especial do
dominio publico para atividades de carga e descarga de bens para sua
posterior distribuicio aos consumidores que os adquiriram através de
comércio eletronico encontram-se no relatério técnico-econémico
que serviu de suporte a OF'°.

Segundo este relatério, para a determinacio do valor de mercado
da utilidade derivada do aproveitamento especial do dominio publico
neste caso tomou-se por referéncia o valor de mercado do estaciona-
mento publico na cidade de Barcelona. Na auséncia de dados oficiais e
em obediéncia a um principio de prudéncia valorativa, considerou-se
uma percentagem minima de utilizacio do dominio publico por par-
te dos prestadores de servigos postais, fixando-se tal percentagem em
5%". Por conseguinte, estimou-se que o valor de mercado da utilidade
derivada do aproveitamento especial do dominio puiblico neste caso
equivaleria a 2.590.725 euros por ano.

Por outra parte, constatou-se que o total de faturacio na cidade de
Barcelona dos prestadores de servigos postais autorizados ascendeu, no

ano de 2020, a 203.477.600 euros.

CHICO DE LA CAMARA, Pablo, y GALAN RUIZ, Javier (Dir.), Los tributos locales y el
régimen fiscal de los ayuntamientos, Valladolid: Lex Nova, Thomson Reuters, p. 496.

9. A este respeito veja-se RUIZ GARIJO, Mercedes (2019), “Cuestiones de urgencia para
una reforma de las tasas locales a partir de la jurisprudencia y los autos del Tribunal Supre-
mo”, in CHICO DE LA CAMARA, Pablo (Dir.), Aspectos de interés para una futura reforma
de las Haciendas locales, Tirant lo Blanch, pp. 327-328.

10. “Informe economic per a la determinaci6 de la quantia de la taxa per aprofitament es-
pecial del domini public derivat de la distribuci6 a destins finals indicats pels consumidors
”

de béns adquirits per comerg electronic (business to consumer, B2C)”, que se encontra
disponivel para consulta em: 05_informe_tecnic-economic.pdf (barcelona.cat).

11. Ibid., pp. 10-12.
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Consequentemente, no referido relatério técnico-econémico con-
cluiu-se que, para se reaver o equivalente ao valor de mercado da
utilidade derivada do aproveitamento especial do dominio publico
por parte dos prestadores de servicos postais seria necessario aplicar
uma taxa de 1,25% ao seu valor de faturacio anual na cidade de Bar-
celona.

E precisamente este o valor fixado para esta taxa, conforme se
estabelece no artigo 7.° da OF Esta taxa aplica-se sobre os rendi-
mentos brutos que os sujeitos passivos tenham faturado na cidade de
Barcelona, derivados de entregas realizadas a consumidores de pro-
dutos adquiridos online durante o perfiodo de tributacio'?, de acordo
com o disposto no artigo 6.°, n.° 1, da OF. N#o obstante, non.® 2 do
referido artigo, clarifica-se que desses rendimentos brutos devem-se
excluir os rendimentos derivados de distribui¢cdes na cidade de Bar-
celona de produtos adquiridos online que nio consubstanciam um
facto tributdrio relevante para esta taxa, conforme analisado supra,
no ponto 3.1.

Desta forma, os sujeitos passivos véem-se afetados por esta taxa
na propor¢io dos seus rendimentos brutos derivados da realizacdo do
facto tributdrio. Procura-se, pois, que os sujeitos passivos sejam tribu-
tados na medida do aproveitamento especial do dominio piblico que
cada um de si tenha levado a cabo, alcan¢ando-se assim uma com-
pensacio equivalente ao beneficio derivado por cada um.

Nio obstante, na OF estabelecem-se duas isen¢des.

Nos termos do artigo 4.°, n.° 1, da OF, os prestadores de servigos
postais cujos rendimentos brutos derivados da realizacio do facto tri-
butdrio sejam inferiores a um milhao de euros estio isentos desta taxa.
Nestes casos estende-se que o uso do dominio publico por parte dos

2z

prestadores de servicos postais é menos intensivo e o seu beneficio

12. Nos termos do artigo 8.°, n.° 1 da OF, o periodo de tributacio coincide — norma geral
— com o0 ano civil. S6 assim ndo serd nos casos em que o inicio da atividade tenha ocorri-
do em data posterior a 1 de janeiro, ou em que o sujeito passivo deixe de ser considerado
prestador de servigos postais em data anterior a 31 de dezembro, conforme se prevé no n.°
2 deste artigo.
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econdémico é minimo, nfo alcan¢ando a relevancia suficiente para que
se possa exigir o pagamento da taxa®.

Por outro lado, nos termos do n.® 3 do mesmo artigo, encontra-se
igualmente isenta a entidade concessiondria do Servico Postal Uni-
versal em relacio a atividade levada a cabo nesse Ambito'*.

4, Conclusao

A sociedade de consumo estd a evoluir: j4 nfo se trata de consumir,
mas de consumir sem sair de casa. Com efeito, as entregas ao domicilio
popularizaram-se e generalizaram-se nos tltimos anos, e é hoje comum
comprar todo o tipo de produtos (refeicdes de restaurante, as compras
de supermercado, vestudrio, livros, eletrodomésticos, equipamentos
eletrénicos, etc.) através de plataformas digitais.

No entanto, as distribuicdes efetuadas no Ambito do comércio ele-
trénico tém um enorme impacto ao nivel da sustentabilidade ambien-
tal, como assim o demonstra o estudo levado a cabo pela Comissio
Europeia®.

13. Conforme referimos supra, na nota de rodapé n.° 8, no ordenamento espanhol é ne-
cessdrio articular o principio da equivaléncia com o principio da capacidade contributiva.
Com efeito, no artigo 8.° da LTPP estabelece-se que na determinagio das taxas se terd em
conta, quando as circunstancias assim o permitam, a capacidade econémica das pessoas que
as devem satisfazer. [gualmente, no artigo 24.°, n.® 4, da LRHL prevé-se que, para a deter-
minacio da quantia das taxas, se poderd ter em conta critérios genéricos relacionados com a
capacidade econémica dos sujeitos obrigados ao seu pagamento. A isen¢io referida é, pois,
uma consequéncia destas normas, ja que se considera que nestes casos o beneficio econé-
mico para os sujeitos passivos é residual, ndo sendo expressdo de capacidade contributiva.
Neste sentido veja-se MORIES JIMENEZ, Marfa Teresa (2023), “Andlisis de la nueva tasa
por aprovechamiento especial del dominio pablico derivado de la distribucién a destinos
finales indicados por los consumidores de bienes adquiridos por comercio electrénico: la
llamada ‘tasa amazon™, in Tributos Locales, N.° 163, p. 71.

14. No ordenamento espanhol, o Servico Postal Universal encontra-se definido e regulado
na ja referida LSPU, e em Portugal na Lei Postal (Lei n.® 17/2012, de 26 de abril, na reda-
¢Ao em vigor).

15. Comissdo Europeia (2022), Study to assess and analyse the impact of e-commerce dri-
ven transport and parcel delivery on air pollution and CO2 emissions: final report, Publications
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A taxa objeto de anilise ao longo deste trabalho constitui, sem du-
vida, uma forma original de tributar a insustentabilidade destes novos
modelos de negdcio, exigindo-se a contraprestacio pelos beneficios
derivados de uma utilizagio intensiva do dominio publico para ativi-
dades de distribuicio ao domicilio de produtos adquiridos online.

Esta taxa é, pois, fruto de crescentes preocupagdes com o ordena-
mento do territério e com a protecio do meio ambiente. Prova disso
¢ a letra do artigo 1.°, n.® 2, da OF, que estabelece que as receitas de-
rivadas desta taxa devem servir para financiar medidas orientadas ao
fortalecimento do comércio de proximidade na cidade de Barcelona,
permitindo um uso mais sustentdvel do dominio publico.

[gualmente, tais preocupacdes encontram-se patentes na defini¢io
do facto tributdrio, ao estabelecer-se que esta taxa nio incide nem
sobre distribui¢des porta-a-porta efetuadas a pé ou desde um centro
de distribui¢io urbana de mercadorias através de meios de transporte
ligeiros sustentdveis, tais como bicicletas, cargobikes, trotinetas ou si-
milares, nem sobre distribui¢des efetuadas em pontos de recolha.

No entanto, a defini¢io da incidéncia subjetiva desta taxa limitou
severamente o seu alcance pratico.

Com efeito, esta taxa ndo incide sobre todos os operadores econé-
micos que, no Ambito do comércio eletrénico, facam um aproveita-
mento especial do dominio piblico para atividades de carga e descarga
de bens para a sua posterior distribui¢io porta-a-porta, mas apenas
sobre os prestadores de servicos postais que levem a cabo essas ati-
vidades. Por conseguinte, escapam a incidéncia desta taxa algumas
empresas que, pela natureza da sua atividade e presenca quotidiana nas
vias publicas da cidade, seria expectdvel que se encontrassem sujeitas.
E o caso de empresas como a Uber Eats, a Glovo ou a prépria Amazon,
que nio se pode considerar que sejam prestadoras de servicos postais.

Por outro lado, encontram-se isentos desta taxa os prestadores
de servicos postais cujos rendimentos brutos derivados da distribui-
¢Ao porta-a-porta de produtos adquiridos online sejam inferiores a um

Office of the European Union.
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milhdo de euros, j4 que nestes casos entende-se que o uso do dominio
publico é menos intensivo e o beneficio econémico obtido pelo sujei-
to passivo nfo alcanga relevancia suficiente para que o pagamento da
taxa seja exigivel.

Desta forma, pese embora a bondade da iniciativa, esta taxa fica
muito aquém das expectativas, sendo mais uma declaracio de vontade
politica do que um meio para assegurar a devida contraprestacio pe-
los beneficios derivados de um aproveitamento especial do dominio
publico. Ser4, pois, de esperar que esta taxa tenha um efeito util me-
ramente residual, ao nfo se aplicar a uma grande parte dos operadores
econdmicos que utilizam o dominio pdblico como plataforma fisica
para pdr em contacto vendedores e consumidores.
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Promoting sustainable development through a binding
taxpayers' rights charter: Ensuring tax justice
and strong institutions

Marta Carmo, Alice Ferraz de Andrade

Abstract: Sustainability is a key factor in shaping the future. There-
fore, the United Nations (“UN”) Sustainable Development Goals
(“SDG@Gs”) are at the forefront of the movement towards a more sus-
tainable world in all areas of society, which includes taxation since
it enables public funding (and consequently the SDGs’ fulfilment).

However, taxpayers’ rights are often not effectively protected
by the current enforceable instruments of legal protection, which
impairs the tax justice (which should be considered part of SDG
16 — Peace, Justice and Strong Institutions). Against this backdrop,
our research explores the potential benefits of a binding Taxpayers’
Rights Charter, in particular how it could strengthen the rule of
law, effective tax institutions, responsive decision-making and pub-
lic access to information, as outlined in several guidelines of SDG
16.

According to our hypotheses, a binding charter of taxpayers’ rights
could promote tax citizenship, rebalance the tax relationship and
redesign tax systems to better serve the public interest. Additional-
ly, it would increase the State (and Tax Authorities’) accountabil-
ity and transparency and consequently improving taxes legitimacy.
Achieving these benefits, however, requires careful consideration of
the practical challenges of implementation, to promote good gov-
ernance and effective institutions.
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Therefore, our research aims to contribute to the ongoing global
discussion on the role of taxation in promoting sustainable develop-
ment, by exploring how a binding Taxpayers’ Rights Charter may lead
to more effective and equitable tax policies and systems.

Keywords: Taxpayers’ Rights | Tax Justice | Strong Tax Institutions
| Rule of Law

1. Introduction

The connection between SDGs and taxation is usually linked to a
perspective that can be summarized, in a very synthetic (and perhaps
simplistic) way, by considering taxation as a tool to raise tax revenues
that allow States to fulfil human rights, especially Economic, Social
and Cultural rights. In addition, taxation also serves as a redistribu-
tion mechanism and for regulatory purposes, which would enable the
achievement of several SDGs!. However, there is a perspective that
we believe remains to be explored: the connection that arises from the
SDGs that implies the fulfilment of taxpayers’ rights’. In this way,
we intend to show how a Taxpayers’ Rights Charter would allow the
SDGs to be met.

Taxpayers’ rights are often not effectively protected by the current
enforceable legal protection instruments, leading to an impairment
of tax justice. In fact, binding legal instruments of a general nature
[such as the European Convention of Human Rights (“ECHR”), the
Charter of Fundamental Rights of the European Union (“CFREU”),
the International Covenant on Civil and Political Rights (“lCCPR?”),
the International Covenant on Economic, Social and Cultural Rights
(“ICESCR?”) or national Constitutions] apply to all relations between

1. Avrice PirLoT argues that in the first case there are indirect positive and negative inter-
actions between taxation and SDGs, while in the second case those interactions are direct
(also either positive and negative) — v. (Pirlot, 2020, pp. 90-99).

2. Also defending the absence of such connection v. (Kokott & Pistone, 2022, pp. 76-77).
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citizens and states and therefore prima facie also apply to tax matters,
since taxes are a manifestation of sovereign power’. However, the pro-
tection of fundamental rights in tax law has mostly been developed
through case law (either in national, regional or international courts),
or in scattered infra-constitutional legislation*.

On the other hand, specific soft law instruments (such as the Or-
ganization for Economic Co-operation and Development (“OECD”)’s
“Taxpayers’ Rights and Obligations — Practice Note™, the more re-
cent European Commission’s “Guidelines for a Model for A European
Taxpayers’ Code” or non-binding national taxpayers’ charters) do
not provide legal certainty or enforceability and therefore the taxpay-
ers’ fundamental rights are not always adequately protected.

3. For an explanation of tax sovereignty as one aspect of State sovereignty, although not
being an unlimited power, v. (Casalta Nabais, 2004, pp. 290ff). Usually the justification for
taxation comes from the justification of the state itself and from social contract theories —
see on this regard (Vogel, 1988, pp. 33ff).

Ar1LisoN CHRISTIANS criticizes most of the scholarship that typically assumes the state’s
power to tax based on sovereignty, defends that this is not normatively acceptable to justify
taxation (since nexus via residence and source is also insufficient), and concludes that the
membership principle may be a more normatively acceptable justification for tax jurisdic-
tion (but it remains to be seen) — see (Christians, 2017).

Nevertheless, justifying taxation in the abstract means exploring why taxes are lev-
ied, as in the theories of utility and sacrifice, which ultimately amount to the same thing:
the basis is public services. The main difference between them is the very concept of the
State, since the benefit theory assumes that the State is an autonomous entity vis-a-vis
the citizens, so taxes were paid on the benefits received, whereas the sacrifice theory starts
from a contractualist logic, in which the State is the citizens, so they contribute. Another
different issue is the distribution of the tax burden, which affects who, what and how to
tax (and not necessarily why to tax). A third issue is the question of tax sovereignty from
the perspective of jurisdiction, i.e. who can be taxed by that state and to what extent, a
discussion of the relevant connecting factors (political vs. social and economic elements
of belonging).

However, all these issues are outside the scope of this work and for this purpose we
assume that a state has the power to tax because it is a sovereign state. What is relevant to
this paper is that the state’s power to tax has limits: the human rights of taxpayers.

4. V. e.g. affirming the lack of effective protection see e.g. (IBFD Observatory on the Pro-
tection of Taxpayers’ Rights, 2019, p. 10).

5. V. (OECD Committee of Fiscal Affairs Forum on Tax Administration, 2003).
6. V. (European Commission, 2016).
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Consequently, we argue that a possible solution is a Binding Tax-
payers’ Rights Charter, i.e., a specific and enforceable legal instru-
ment to protect taxpayers rights. A clear definition of taxpayers’
rights and obligations would be a way to ensure that taxpayers pay
their fair share (i.e., protection of the tax bases) with a fair balance
(i.e., protecting taxpayers). This would improve the fairness of the
tax system, which would also increase tax compliance’. Finally, a legal
clarification of taxpayers’ rights and obligations, by increasing the tax
transparency on both sides, would improve taxpayers’ tax morale® and
thus mutual trust and, ultimately, tax disputes.

On the other hand, the binding definition of the fundamental
rights of taxpayers would enable them to react in a comprehensive,
transparent, and certain manner, and, consequently, to legally enforce
these rights’. This would make States more accountable for the taxes
they collect. Indeed, the complementarity between substantive and
adjective rights must be ensured, in order to have effective taxpayers’

7. The relation between the perception of tax fairness and tax compliance is well estab-
lished in tax psychology and sociology. See e.g. (Richardson, 2007); (Lopes, 2011); (Saad,
2014); (Jayawardane, 2015).

8. Tax morale can be defined as the collective attitude towards tax compliance and its
respective motivation — v. e.g. (Lisi, 2013, p. 1; Jayawardane, 2015, p. 135). Arguing that
a transparent and fair system improves tax compliance and tax morale — v. e.g. (Lopes &
Santos, 2013, p. 13830). On how the protection of taxpayers’ rights improves tax compli-
ance and tax morality by conferring moral legitimacy to tax legislators and tax authorities
(Carmo, 2021, pp. 292-293).

9. For instance, SERvaAs vaN THIEL argues that “What is clear from these and other cases is
that domestic constitutional systems sometimes fail to protect taxpayers against politically moti-
vated tax authorities that act beyond the limits of domestic law and in violation of basic taxpayer
rights, and it is in these cases that international human rights enforcement mechanisms may play
a useful role in the tax arena” - (Thiel, 2011, p. 177). Also, Ricarpo Garcia ANTON argues
that taxpayers’ rights are being neglected in the fight against tax avoidance and that a
multilateral taxpayers’ bill of rights is needed for the judicial adjudication of those rights
(Antén, 2018, pp. 131-135). Additionally, as Capesky, Haves & RusseLL point out, “The
results of our survey, and the comments made, indicate that the Taxpayer Charter should have
legal force to the extent possible, in order for it to be fully effective. [..] laws which are not capable
of enforcement have no real effect.” - (Cadesky, Hayes and Russell, 2016, p. 110).
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rights. Following this idea, a binding Taxpayers’ Rights Charter could
lead to more effective and fair tax policies and systems'°.

2. The Sustainable Development Goals

Peace, stability, human rights and effective governance based on the
rule of law are considered to be the fundamental pillars of sustainable
development, feeding the seventeen SDGs in the UN’s 2030 Agen-
da'l. In 2015, these fundamental principles were given new promi-
nence with the global commitment of the international community
to achieve the SDGs agenda'. Created as response to the limitations
of the Millennium Development Goals (“MDGs”), this agenda repre-
sents an ambitious and transformative vision for shaping the future®.
Unlike its predecessor, as outlined in the document Transforming our
World: the 2030 Agenda for Sustainable Development, it adopts a uni-
versal approach that transcends the boundaries between developed
and developing countries'*. The UN General Assembly’s Open-ended
Working Group on the SDGs played a key role, producing a list of

10. This paper will not cover the problem to know in which level such Charter should be
enacted: international, regional, or national.

11. On the SDGs in general, v. e.g. (Silva, Beraldo & Vitorino, 2023, pp. 109-112).
12. (United Nations, 2015, p.6.)
13. (Fredman, 2018, p.6)

14. Indeed, the starting point for the SDGs was the 2012 UN Conference on Sustainable
Development, Rio+20. At this event, the UN Member States launched The Future We
Want, which triggered a process of intergovernmental cooperation involving the scientific
community and civil society, with the precise aim of developing the SDGs — v. (Kimber-
ly Brown, 2019, p.9). The UN General Assembly’s Open-ended Working Group on the
SDG:s played a key role, producing a list of 17 goals with 169 targets. Thus, the year 2015,
marked by the adoption of the 2030 Agenda at the 70" UN General Assembly, was a cru-
cial milestone in defining global sustainable development goals. The same year also saw the
adoption of the Paris Agreement on Climate Change (COP 21), the Addis Ababa Action
Agenda as an integral part of the 2030 Agenda, and the Sendai Framework for Disaster
Risk Reduction.
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coherent and integrated 17 goals"” with 169 targets, that the world
is committed to achieve by 2030, addressing the most pressing global
challenges of our time. Under the foundational pillars of people, plan-
et, prosperity, peace and partnerships, these goals set targets across
the social, economic and environmental dimensions'®. However, the
effective implementation of the SDGs, requires critical reflection by

15. These are the SDGs:

Goal 1. End poverty in all its forms everywhere

Goal 2. End hunger, achieve food security and improved nutrition and promote sus-
tainable agriculture

Goal 3. Ensure healthy lives and promote well-being for all at all ages

Goal 4. Ensure inclusive and equitable quality education and promote lifelong learn-
ing opportunities for all

Goal 5. Achieve gender equality and empower all women and girls

Goal 6. Ensure availability and sustainable management of water and sanitation for all
Goal 7. Ensure access to affordable, reliable, sustainable and modern energy for all
Goal 8. Promote sustained, inclusive and sustainable economic growth, full and pro-
ductive employment and decent work for all

Goal 9. Build resilient infrastructure, promote inclusive and sustainable industrializa-
tion and foster innovation

Goal 10. Reduce inequality within and among countries

Goal 11. Make cities and human settlements inclusive, safe, resilient and sustainable
Goal 12. Ensure sustainable consumption and production patterns

Goal 13. Take urgent action to combat climate change and its impacts (Acknowl-
edging that the United Nations Framework Convention on Climate Change is the
primary international, intergovernmental forum for negotiating the global response to
climate change.)

Goal 14. Conserve and sustainably use the oceans, seas and marine resources for sus-
tainable development

Goal 15. Protect, restore and promote sustainable use of terrestrial ecosystems, sustain-
ably manage forests, combat desertification, and halt and reverse land degradation and
halt biodiversity loss

Goal 16. Promote peaceful and inclusive societies for sustainable development, pro-
vide access to justice for all and build effective, accountable and inclusive institutions
at all levels

Goal 17. Strengthen the means of implementation and revitalize the global partner-
ship for sustainable development

16. (Sen, 2022, p.51)
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all interested parties!’, businesses'®, civil society", universities and
knowledge institutions must examine their practices in the light of
the SDGs?.

The SDGs agenda calls for a renewed global partnership, encour-
aging cooperation at all levels between States, local governments,
businesses and other civil society organisations*'. However, this goal
of collaboration depends on sustained action by civil society to hold
governments accountable to their commitments on the SDGs and
the human rights framework, mobilising all relevant forums, both in-
ternational and national. At the national level, governments have a
crucial role to play. Long-term planning, beyond electoral cycles, is

17. Consider that today some 700 million people still live below the World Bank’s poverty
line, and billions more suffer some form of deprivation. Inequalities have increased in many
societies despite average economic progress. In addition, the entire world faces serious en-
vironmental threats, such as human-induced climate change and biodiversity loss. Poor
governance, official corruption and, in dramatic cases, outright conflict now plague much

of the world.

18. For example, companies should see the SDGs as an opportunity to evaluate their busi-
ness practices in their interactions with customers, suppliers and the natural environment.

19. Civil society, in turn, should use them as an opportunity to reflect on more holistic and
cross-sectoral approaches to poverty reduction and environmental management.

20. Many organizations around the world have formally committed themselves to these
goals. A significant number have done so through the United Nations Global Compact
(UNGC). This is currently the world’s largest sustainability initiative, overseen directly
by the United Nations Secretary-General and involving over 20 000 organizations world-
wide. Essentially, the UNGC calls on companies and organizations to align their strategies
and operations with ten principles with the aim of achieving the Sustainable Develop-
ment Goals set out in the UN’s 2030 Agenda. In the Portuguese context, the UN Global
Compact Network Portugal (UNGCNP) is the name of the Portuguese Global Compact
Association, which brings together participants in the initiative with headquarters or op-
erations in Portugal. Participants include major Portuguese companies and universities,
such as Banco BPI, S.A., Banco Comercial Portugués, S.A., Corticeira Amorim, S.G.P.S.,
S.A., Delta Cafés, SGPS, Galp Energia, SGPS, S.A., Grupo Visabeira, SGPS, S.A., NOVA
School of Law, Universidade Catdlica Portuguesa, Universidade de Coimbra and Univer-
sidade do Minho.

21. (United Nations, 2015, p.9)
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essential’?. As such, civil society also has a fundamental role in imple-
menting the SDGs, especially when it comes to holding governments
accountable. At the international level, among the various forums
and organisations, the OECD’s intervention on the SDGs is notewor-
thy?. This organisation, in close collaboration with the UN system,
has been actively working to incorporate the SDGs into its thematic
strategies, with the aim of contributing to the implementation of the
2030 Agenda. These efforts include assessing the readiness of OECD
countries for the SDGs, analysing the impact of internal policies on
the achievement of the SDGs globally, and contributing to OECD
countries’ strategies to promote SDG outcomes.

However, despite the commitments and efforts made to achieve
the SDGs, there is no doubt that the implementation of these goals
is far from complete?*. In the economic context, financial instability
and economic crises can divert countries’ attention and resources to

22. Few of today’s governments will be in power a decade from now. To meet this challenge,
countries need long-term plans and strategies that transcend normal day-to-day politics
and electoral cycles. National governments are the primary guardians of the SDG agenda.
Having endorsed the agenda in 2015, national governments are now obliged to engage in a
comprehensive implementation programme by developing a national strategy, agreeing on
a national monitoring framework and an implementation process. To this end, the relevant
ministries that make up the executive branch of each country should be involved at an
early stage. In addition, the committees set up to monitor the implementation of the SDGs
should include government representatives as well as participation from civil society and
the academic community.

Now, recognising the real challenge of the 2030 Agenda and to ensure its implemen-
tation and maintain strong political momentum, the Swedish government has formed a
high-level group of nine leaders from different countries to ensure that all stakeholders are
genuinely committed to the implementation of the SDGs and the 2030 Agenda. On this
subject, see, (United Nations, 2015, p. 18)

23. (OECD, 2016, p. 3).

24. The journey towards a sustainable future faces several significant challenges, which re-
quire critical attention and coordinated action. A pressing challenge is the uneven progress
across countries and regions. At the same time, the climate crisis is emerging as a major
obstacle to achieving the SDGs. The urgency of action to address climate change and pro-
tect ecosystems is becoming increasingly clear, highlighting the need for synergies between
SDGs related to the environment. In addition, geopolitical tensions and trade disputes
threaten to undermine the international cooperation efforts needed to achieve the SDGs.
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immediate problems, hindering the investment needed for long-term
sustainable development®. In addition to these challenges, lack of
awareness and resistance to change in certain sectors of society can
prevent the acceptance and adoption of practices aligned with the
SDGs. The global community must face these challenges head-on,
fostering inclusive partnerships, stimulating innovation and aligning
policies to ensure that no nation or community is left behind in this
collective journey towards a sustainable future?. It requires not just
declaratory commitments, but a profound shift in policies, practices
and mindsets to ensure that no challenge is overlooked in the pursuit
of a fairer, healthier and more prosperous world for all.

The SDGs cover several critical areas for building a sustainable fu-
ture. However, in this work we will focus specifically on SDG 16,
with a particular emphasis on some of its specific targets. This stra-
tegic choice is motivated by our focus on taxation, where we will
explore the potential need for a binding taxpayers’ rights charter un-
der the implementation of SDG 16 at the global level. In this sense,
this work aims to contribute to the understanding and discussion of
this specific facet of the SDGs, recognising the intrinsic link between
the social, economic and environmental dimensions of sustainable
development, as discussed above. The SDG16 refers to the promo-
tion of peace, justice and strong institutions for all, with effective,

25. Often a country’s resources are used to deal with immediate and sometimes unexpected
problems. Numerous studies point to Covid-19 as a factor causing economic disruption, as
the reaction of financial markets to the fall in global stock indices was immediate. Busi-
nesses experienced disruptions and contractions in production, transport was restricted
between and within countries, and consumption patterns were distorted, creating market
anomalies orchestrated by consumer and business panic. In fact, Covid-19 has affected
all aspects of life, leading to an increase in the loss of GDP for countries, which indicates
growing poverty, risks to the health of individuals and societies, as well as threats to edu-
cation and other aspects of life. In other words, the Sustainable Development Goals are
having a negative impact. About this subject, v., e.g., (Iwuoha &Iwuoha, 2020, p. 104).

26. All this with the idea that: despite the universal nature of the 2030 Agenda, many of its
targets — particularly those related to the implementation of the SDGs — recognise and call
for international cooperation and support for capacity building in developing countries.

About this subject, v., e.g., (Arajirvi, 2017, p. 25).
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accountable and inclusive institutions. And in our opinion, Tax Jus-
tice should be included in such SDG. Going beyond the mere concept
of peace and security, this SDG focuses on key issues that often act as
catalysts for conflict, addressing issues such as access to justice, institu-
tional transparency, the fight against corruption, the guarantee of fun-
damental freedoms and the promotion of participatory governance?’.
In fact, SDG 16 not only occupies a prominent position, but is also
positioned as a central piece in the achievement of other goals, and
therefore an essential prerequisite for global progress 8.

In addition to what has already been said, justice and access to
information are also at the heart of SDG 16. The pursuit of effec-
tive and transparent justice systems is essential for the consolidation
of sustainable peace, which also includes the promotion of inclu-
sive mechanisms that ensure active societal participation in deci-
sion-making”. As we will see, tax justice goes beyond equity in tax
systems to include transparency, accountability and citizen participa-
tion in tax decision-making. The inclusion of tax justice in SDG 16
recognises that taxation is an important tool for promoting social and
economic equality and in fact, the promotion of tax justice is not just
an economic issue, but a cornerstone for achieving the global SDG
and building peaceful and inclusive societies. One example of an in-
stitutional connection between the SDG 16 and taxpayers’ rights was
made by the Taiwanese city of Taoyuan, which officially published the
mechanisms by which it promoted this goal, including the taxpayers’

27. (Raman & Pritam, 2018, p.).

This goal has 12 targets: three related to reducing violence, organised crime and illicit
financial and arms flows; seven related to institutions, the rule of law and some aspects
of governance; and two related to the implementation of SDG 16 itself. To mitigate the
impact of violence and insecurity on development, the 2030 Agenda incorporates peace as
a cross-cutting issue from the outset, recognising it as an essential element for sustainable
progress. SDG 16 thus emerges as a direct response to the conditions that fuel conflict, in
line with the vision that peace is fundamental to the overall success of the SDGs.

28. Some argue that SDG 16 is at the heart of the SDGs as a whole. About this subject, v.,
e.g., (Supatra, 2022, p.51).

29. (Arajarvi, 2017, p.5).
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rights protection among them, through a Taxpayer’s Rights Protection
Law and a Taxpayer Protection Officer®.

Therefore, the core of this work will focus on SDG 16 related to
tax justice, taking into account the possible need for a charter of tax-
payers’ fundamental rights, guided by the conviction that tax justice
is closely linked to peace and social inclusion, and is an essential con-
tribution to the wider realisation of the SDGs.

3. The idea of a Taxpayers’ Rights Charter

There is no consensus on a concept of what is a Taxpayers’ Rights
Charter. However, the term is used to refer to a specific, usually na-
tional, instrument for the protection of taxpayers’ rights. In addition,
a charter should provide a simple way for a taxpayer to understand his/
her main rights and obligations.

However, many National Taxpayers’ Charters are not legally
binding’!. In fact, several of these charters are aimed at the quality of
service provided by tax administrations and their relationship with
taxpayers.’?. Additionally, some are endorsed by administrative and
legislative institutions.”. According to BAkerR and PistoNEg, “The
distinction between a taxpayers’ charter and a taxpayers’ bill of rights can
be derived from the form that the document takes. A charter is issued by

30. V. https://ws.tycg.gov.tw/Download.ashxu=LzAwMS9VcGxvYWQvMjcvUm-
VsRmlsZS84MzY3L:MzOTA5Ni9Hb2FsIDE2LnBkZg%3D%3D&n=R29hbCAxNi-
5wZGY%3D — p. 140.

31. According to the IBFD OTPR, a taxpayers’ charter or bill of rights existed in 54% of
reports, but only 31% of these had legally enforceable provisions. - (IBFD Observatory on
the Protection of Taxpayers’ Rights, 2022, pp. 205-206)

32. (Bentley, 2007, p. 16).

33. An example of administrative taxpayer charter is the Taxpayer Bill of Rights approved
by the Canada Revenue Agency, available at https://www.canada.ca/content/dam/cra-arc/
formspubs/pub/rc17/rc17-22e.pdf.

An example of charter approved by legislation is the US Taxpayers’ Bill of Rights, stab-
lished in the Internal Revenue Code § 7803(a)(3), available at https://www.law.cornell.
edu/uscode/text/26/7803.
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the revenue authority, though sometimes with statutory backing (as in
the case of the United Kingdom). A bill of rights is contained in legisla-
tion itself.”**. Notwithstanding, we do not agree with such a formal
terminological distinction, since several national and supranation-
al declarations of human or fundamental rights a general nature,
contained in binding legislation or international treaties, use the
expression “Charter”; such as the Canadian Charter of Rights and
Freedoms (which is part of the Canadian Constitution), the Victo-
rian Charter of Human Rights and Responsibilities Act 2006 (an
Act of Parliament of the state of Victoria, Australia), the aforemen-
tioned CFREU (which has the same legal effect as an EU Treaty) or
the African Charter on Human and Peoples’ Rights (under the aegis
of the current African Union).

Still, for the purposes of this research, we do not consider such
terminological distinctions, but instead focus on what a Binding Tax-
payers’ Rights Charter actually is: a legal instrument containing tax-
payers’ rights and obligations. The reason for this approach is that in
several situations, taxpayers do not have effective protection of their
rights through the legal system. In fact, Capesky, Haves & RusseLL
found that taxpayers’ rights [either in a taxpayer charter or recognised
by legislation (constitutional, tax, etc.)] have at least one of the fol-
lowing limitations®:

e Taxpayers’ charters are generally not legally binding, which
leads taxpayers, tax advisors and tax administrations ignore
them;

e Taxpayers’ rights are not comprehensive;

e Recognised taxpayers’ rights are listed in such general terms
that they are not enforceable;

An example of a charter for the tax administration service delivery is the one issued
by the South African Revenue Service, available at https://www.sars.gov.za/wp-content/
uploads/Docs/ServiceCharter/Service-Charter-2022-Updated-23052022.pdf.

34. (Baker and Pistone, 2015, p. 58).
35. See (Cadesky, Hayes and Russell, 2016, p. 4). See also footnote 4.
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e Taxpayers’ charter are mostly policy statements issued by tax
administrations in a self-serving fashion and mostly focused on
enforcement;

e No attempts to hold tax administration accountable to taxpay-
ers;

e There are no drafting standards for tax legislation on fairness
and clarity.

Therefore we argue that one possible solution to address this under-
mining of tax justice would be the adoption of a binding taxpayers’
rights charter, which is a specific and enforceable legal instrument
for their protection. In addition, as mentioned above, we believe that
tax justice should be included in SDG 16 and consequently, a binding
charter of taxpayers’ rights could promote more effective and fair tax
policies and systems. Indeed, the full status of a taxpayer as a citizen
implies (i) awareness of and compliance with the obligations deriving
from that status, (ii) but also a total respect by her/his fundamental
rights as a taxpayer.’.

To cite just one example, in 2016 the European Commission pub-
lished Guidelines for a Model European Taxpayers’ Code’’, non-bind-
ing instrument that sets out a number of key principles for balancing
the rights and obligations of taxpayers and tax administrations. The
aim is to encourage voluntary compliance, to combat tax evasion,
fraud and avoidance and to increase in tax revenues.’. The reasons
given for developing this instrument were: to ensure equal treatment
of taxpayers and a greater level of legal certainty; increase transpar-
ency; to reduce disputes and standardise compliance procedures; to
improve tax practices to establish principles to ensure better under-
standing when communicating with the tax administration of another

36. Indeed, if citizenship is the free exercise of a citizen’s civil, political and social rights
and duties, then to exercise citizenship it is necessary to be aware of one’s rights and duties.
(Pereira, 2014, p. 5).

37. (European Commission, 2016).
38. Cfr. pp. 4-5.
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Member State®. It also encourages cooperative compliance®. There-
fore, notwithstanding the merits of such goals, we believe that there is
no real focus on taxpayers’ rights as an objective in itself*..

It should also be noted that the OECD* has highlighted some of
the best practices and recommendations to build trust and improve
transparency and communication with taxpayers, which include, un-
der the theme of “Expectations and accountability for behaviour”,
“Taxpayers’ charters and ombudsmen.” In this context, the OECD
notes that Taxpayers’ Charters taxpayers with clear service expecta-
tions to taxpayers, while a tax ombudsman service plays a useful role
in resolving procedural and administrative issues. Indeed, even with
Taxpayers’ Charters, difficulties arise in relations with the tax admin-
istration, an aspect where a tax ombudsman focusing on the functions
of the tax administration proves useful. However, clear expectations
about legal processes are also needed.

In fact, the State, namely the tax authorities, has sovereign public
prerogatives, resulting in an unbalanced legal relationship that needs
to be balanced by the rights of the subject. The fact that tax evasion
and aggressive tax planning are becoming more evident in the case
of some taxpayers (e.g. big tech companies) and the search for a fair
share not alter the legal vulnerability of most taxpayers®. However,
the taxing powers of States do not always take into account the funda-
mental rights of taxpayers. The idea of not instrumentalising human
beings is even more evident in the case of the fundamental duty to
pay taxes, because if it touches the essential core of the fundamen-
tal rights of taxpayers, it cannot but be considered a violation of the

39. Cfr. pp. 7.

40. Cfr. pp.. 22-23. On the importance of taxpayers’ rights for tax compliance, v. (Carmo,
2021).

41. The fact that this Code does even use terms such as “fundamental rights”, “human
rights” or “human dignity” shows that the European Commission does not regard taxpayers’
rightsas fundamental or human rights.

42. (OECD, 2022).
43. V. (Kokott, Pistone and Miller, 2020, p. 46).

146



Promoting sustainable development through a binding taxpayers' rights charter

human dignity*. To put it simply: taxes must be humanised. In other
words, the tax state should pursue a fair share with a fair balance®.

However, without remedies or enforceability, a charter will not be
enough®. In fact, “The practical protection of taxpayers’ rights requires
the enactment of a taxpayers’ charter of rights, as well as the forming of
institutions whose aim is to conduct practical activities to ensure the enjoy-
ment of the taxpayers’ guaranteed rights. Several countries have organized
formal structures of taxpayers’ advocates or ombudsmen to scrutinize the
activities conducted by the tax administration and intervene in appropriate
cases. Such entities may be part of the tax administration, but shall remain
independent from the normal operations of that authority”*’. We therefore
continue our analysis on the basis of a binding and enforceable tax-
payers’ rights charter.

44. (Bispo Farias, 2015, p. 342). “(...) Taxpayers’ rights shall be understood as a whole, i.e.,
a bundle of constitutional rights positions that protect them when dealing with the state in
tax matters, so they are treated by tax authorities with equal concern and respect, in conditions
compatible with human dignity” - (IBFD Observatory on the Protection of Taxpayers’ Rights,
2019, p. 11).

45. To paraphrase KANT, the citizens (i.e., in this context, taxpayers), should always be
considered in the state not solely as a means (i.e., subject to the fundamental duty to pay
taxes), but also at the same time as an end in itself. V. (Kant, 2017, p. 231). RawLs rein-
terprets this concept of human dignity in the light of his theory of the veil of ignorance as
the need to treat human beings according to the principles to which they would give their
consent in an original position of equality, so that they see themselves as ends in them-
selves. - (Rawls, 2013, p. 150).

46. “Howewver, these valuable efforts towards a soft-law instrument codifying taxpayers’ rights are
not enough if the adjudication layer is utterly neglected” - (Antén, 2018, p. 134). In the same
sense (Cadesky, Hayes and Russell, 2016, p. 109).

47. (IBFD Observatory on the Protection of Taxpayers’ Rights, 2019, p. 189). Also arguing
that there are several manners to make a Charter enforceable and a taxpayer Ombudsman

could be one of them - (Cadesky, Hayes and Russell, 2016, p. 110)
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4. Target 16.3 - Promote the rule of law at the national
and international levels and ensure equal access to justice

for all
4.1. The Target 16.3. in general

The principle of the Rule of Law provides a fundamental framework
in which the exercise of public power is bound by legal rules that
ensure accountability, fair governance and justice accessible to all.
Based on the belief that legitimate authority derives from compliance
with the law, the Rule of Law requires that government action be
constrained by established legal norms and procedures. As once de-
veloped by the UN Secretary-General in 2004*, the Rule of Law, as
concept placed in the heart of the UN’s mission, implies that all entities,
including the State itself, are subject to publicly enacted, equally ap-
plied and independently adjudicated laws in accordance with interna-
tional human rights standards. This principle, enshrined in the UN'’s
Charter* and the Universal Declaration of Human Rights (UDHR)*°,
is the cornerstone of the maintenance of justice, peace and respect for
human rights at the national and international levels.’!

48. (United Nation’s Secretary, 2004, p.4).

49. As we can see from its preamble when it states that “we the peoples of the united nations
determined (...) to establish conditions under which justice and respect for the obligations arising
from treaties and other sources of international law can be maintained”.

50. Moreover, the UDHR places the Rule of Law at the forefront, affirming, also in its
preamble, that “Whereas it is essential, if man is not to be compelled to have recourse, as a last
resort, to rebellion against tyranny and oppression, that human rights should be protected by the
rule of law”.

51. In this context, at European level, it is also recognised that the European Community
operates on the basis of the rule of law, in which its institutions are subject to judicial
review as to the conformity of their actions with the Treaties and other general principles
of law, including fundamental rights. This idea results directly from the CFREU preamble
which states that “Conscious of its spiritual and moral heritage, the Union is founded on the
indivisible, universal values of human dignity, freedom, equality and solidarity; it is based on the
principles of democracy and the rule of law. It places the individual at the heart of its activities, by
establishing the citizenship of the Union and by creating an area of freedom, security and justice”.
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While the 2030 Agenda is not legally binding, SDG 16 and its
targets are consistent with existing obligations of States in the inter-
national context. Moreover, the SDG 16 includes broad targets that
have a direct impact on the effectiveness of the rule of law. Chal-
lenges such as judicial delays, bureaucracy, associated costs and some-
times lack of impartiality are key barriers to access to justice. These
issues have a direct effect on the objective and lead to a situation
where inaction, often due to resource constraints, results in the vio-
lation of fundamental rights®’. In certain circumstances, this reality
can lead to the social exclusion of certain segments of civil society™,
undermining fundamental rights and eroding confidence in the legal
system and democratic principles.

Within this context, as a strategy for strengthening access to justice
and ensuring the rule of law, some doctrines therefore make a number
of recommendations. First and foremost, it is imperative for States to
ensure access to information®, as the provision of legal information
is essential for empowering communities. Furthermore, access to jus-
tice and the promotion of active citizenship would benefit from the
possible establishment of support centres or legal aid offices, prefer-
ably free of charge, to ensure assistance to citizens, including those

Also, on a national level, the Portuguese Republic is founded on the principle of the rule
of law. As a Democratic Rule of Law, is based on popular sovereignty, pluralism of expres-
sion, democratic political organisation, and the respect and guarantee of the realisation of
fundamental rights and freedoms, as well as the separation and interdependence of powers
(according to Article 2 of the Portuguese Republic’s Constitution). Thus, the Constitution
of the Portuguese Republic provides for a series of fundamental rights, such as the right to
liberty and security, equality and non-discrimination, physical and moral integrity, assem-
bly and demonstration, political participation, freedom of expression, association, con-
science, religion and worship, ensuring that everyone has access to justice and the courts to
defend his or her own interests, and that justice is not denied on the grounds of economic
insufficiency, social or cultural condition. Other rights include the right to information, to
be informed and to receive information without hindrance or discrimination.

52. (Wallat, 2019, pp.604-605).
53. (Wallat, 2019, p.591).
54. On this subject, v., e.g., (Carmona, 2012, pp. 6 and 8).
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from more disadvantaged socio-economic backgrounds®. This would
reduce barriers and increase equity in the legal system, contributing to
a fairer and more inclusive society.

Investing in ADRSs*, which are typically characterised by informal
systems, can be culturally relevant as they strengthen the efficiency of
the legal system, reduce the workload and backlog of courts, increase
access to justice and contribute to the effective resolution of conflicts,
thereby consolidating fundamental principles inherent to the rule of
law. At the same time, erga omnes effects in socially relevant liti-
gation can also be a very fruitful measure to pursue these objectives.
Judicial decisions that have a wider impact on society, rather than
being limited to the parties involved, allow a greater number of people
to benefit from the resolution of specific legal problems and serve as
instruments to prevent and even correct systemic injustices, discrim-
inatory patterns or practices that affect large sections of the popula-
tion’’. This would, of course, enhance the effectiveness of the legal
system, promote confidence in legal institutions and strengthen the
commitment to justice, equality and social cohesion, in line with the
fundamental principles of the rule of law, which aim to ensure equal-
ity before the law.

As we have seen, revitalising the objective of access to (tax) justice
is indeed proving to be a fundamental element in achieving the rule
of law. Indeed, in this context, the link between tax justice, the rule
of law and the SDGs highlights the importance of tax systems con-
tributing to broader goals such as eradicating poverty and promoting
equality. And it is in this context that a charter of taxpayers’ funda-
mental rights can become an essential tool for protecting individual

55. Another important recommendation in terms of access relates to the very idea of ex-
tending the geographical reach of the justice system: Courts, especially appeals courts, are
often located only in capital cities or large towns. Lawyers are also highly urban-based. In
these circumstances, people living in poverty often have to travel long distances at high
cost to access the justice system. On this subject, v. e.g., (Carmona, 2012, p.15).

56. Alternative Dispute Resolution (ADR) means, such as arbitration, mediation and ne-
gotiation.

57. About that, again, in great detail, (Carmona, 2012, p.24).
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rights and balancing the power of the state with the interests of tax-
payers.

4.2. The Promotion of the rule of law in taxation at the national
and international levels and ensure equal access to justice for all
taxpayers

As we saw above the rule of law also requires the protection of tax-
payers’ fundamental rights, including their legal certainty and clarifi-
cation, in the context of target 16.3. A sustainable tax system implies
fairness and that all taxpayers have equal access to tax justice, by
ensuring that their rights are legally binding, comprehensive in scope
and enforceable. As the current protection of taxpayers provided by
the existing instruments of taxpayers’ protection (e.g. ECHR, CFREU,
National Constitutions, National legislations, etc) seems prima facie
deficient®®, a charter of taxpayers’ rights with binding nature could
promote such protection. Such codification and specification is useful
and necessary to balance and empower taxpayers. In the three stages
of the relationship between legislators and tax administrators as well
as taxpayers, such empowerment should be reflected.”:

i. the moment of creation of the tax law and the possibility or
impossibility of intervening in the legislative process;

ii. the moment of application of the law, from the point of view of
the relationship with the tax administration; and

iii. the moment of application of the law in the context of litigation.

58. Arguing this, see e.g. (IBFD Observatory on the Protection of Taxpayers’ Rights, 2019,
p- 189). Arguing that it is the case of Portugal (Palma, 2010, p. 7). Still, the same author
concludes, afterwards, that “Practice reveals, however, that effective protection falls short of the
“promise” stemming from the legal texts”. Ibid, p. 11.

Arguing that, in general there is a need for international enforcement of human rights in
the area of taxation where national constitutional systems, and even regional “constitu-
tional” systems fail to protect such rights - (Thiel, 2011, pp. 175ff.).

59. (Lopes, 2003, p. 51-83)
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Consequently, “(...) the way the tax law is constructed and how it is
de facto applied affects sustainability”®. A democratic society guided by
the rule of law and the principle of human dignity®!, cannot consider
taxpayers as simple subjects with a basic duty to pay taxes: taxpay-
ers should also be entitled to fundamental rights that must be fully
respected by the State. Consequently, the rule of law is the key to
preventing fiscal authoritarianism in these three phases, by improving
the relationship in a democratic way, focusing on the social contract.
Such a focus will promote greater respect for transparency and fiscal
citizenship, as well as greater legal certainty®.

60. v. (Rendahl & Nordblom, 2020, p. 413).

61. Additionally, the principle of human dignity (resulting from the idea of the democratic
rule of law), from a Kantian point of view,, implies the inability to treat the person as a
mere object of state power, as an instrumentalization or objectification of the person in the
hands of the State -v. e.g. (Novais, 20006, p. 30). The principle of human dignity must be
seen as giving value to any legal system (including tax systems), as it is the ethical source of
all fundamental rights and the material nourishment of principle of equality.

The principle of human dignity is foreseen in article 1 of the UDHR (and some refer-
ences in its preamble and articles 22 and 23(3)), article 1 of the International Covenant
on Civil and Political Rights (ICCPR) and article 1 of the International Covenant on Eco-
nomic, Social and Cultural Rights (ICESCR). It follows from this principle that all must
have the minimum conditions to achieve not only their vital autonomy, but also a quality
of life and self-determination. This is also the meaning of article 11, no. 1, of the ICESCR.
The CFREU even dedicates its Title I to this principle, with Article 1 stating that human
dignity is inviolable.

On this principle in the Portuguese Constitution (Vieira de Andrade, 2004, p. 97) and
in the UDHR (Carozza, 2015, pp. 347ff).

On the other hand, if it is true that the ECHR does not contain an explicit reference
to the principle of human dignity, the ECtHR has already stated on several occasions that
the very essence of the Convention leads back to respect for this principle. Thus, its func-
tions are to justify a broad interpretation of human rights, to strengthen the centrality and
importance of the right in question, to limit its possible exceptions and also to serve as a
normative reference in the various international treaties and conventions, giving them
new content. V. (Carozza, 2015, pp. 351ff). The principle of human dignity is also clearly
stated in several Constitutions, e.g. in article 1 of the Portuguese Constitution, article 101
of the Spanish Constitution, and article 3 of the Italian Constitution.

62. As CrotiLbe CeLoRICO PaLma states, “Without Education there is no Citizenship, and
there is no Citizenship or Education without Morals. These are transversal dimensions that take
on a particular meaning in the tax area. Underlying these concepts is, inevitably, a “contractual
relationship” established between the State and the taxpayer, based on a social contract, on the
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Moreover, the principle of equality® also applies in the tax con-
text (even if there is no explicit reference to its application to tax
law), namely through the principle of the ability to pay (which is
also commonly and jointly based on human dignity). The principle
of equality derives from the equal social dignity of all human beings.
From a formal point of view, the principle of tax equality imposes the
generality of taxes, i.e., they must be universal (non-discriminatory),
leading to equality before the law. From a material perspective®, the
principle of tax equality also imposes a uniformity of taxes, i.e., the
criterion of identity®. On the basis of this criterion, the principle
of horizontal tax equality (what is essentially equal must be taxed
equally) and the principle of vertical tax equality (what is essentially
unequal must be taxed unequally to the extent of this difference)®.
Any different tax treatment must have a justification that meets three
requirements: (i) the justification must be objective and not based
on prejudice; (ii) the justification must be reasonable; and (iii) it
must be proportionate to the objective®”. If we find a discriminatory
tax law, it is obviously illegitimate, unfair and contrary to the rule of

construction of a life in society and on the fundamental duty to pay taxes.” (Palma, 2020, p. 2)
(free translation from Portuguese).

See also (Anténio, Carmo & Cruz, 2023, p. 35)

63. This principle can be found in several general instruments, such as article 13 of the
Portuguese Constitution, article 53 of the Italian Constitution and article 31(1) of the
Spanish Constitution, articles 1 and 2 of the UDHR, article 14 of the ECHR, articles 2, 3
and 26 of the ICCPR, Articles 2 (2) , and 3 of the ICESCR. At the level of the European
Union, the principle of equality is provided by articles 2 and 3(3) of the TEU and in the
articles 8, 153(1)(i), and 157 of the TFEU. The CFREU also devotes a title to the principle
of equality (Title III), highlighting the provisions on equality before the law (article 20)
and non-discrimination (article 21). See e.g. on the prohibition of discrimination and the
principles of tax equity (Jiménez, 2011, pp. 526-528)

64. It should also be considered from a procedural perspective: the right to equality before
the courts and tribunals and to a fair trial, which should of course apply to tax proceedings.

65. (Casalta Nabais, 2004, pp. 151-152).

66. On the principles of tax equality, ability to pay and human dignity, see (Carmo, 2020,
pp. 48-54).
67. (Peters and Snellaars, 2001, p. 13).
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law®®. Therefore, any serious application of target 16.3. in the con-
text of the tax law cannot disregard the principle of equality in these
respects.

5. Target 16.6 - Develop effective, accountable and
transparent institutions at all levels

5.1. The Target 16.6. in General

A sustainable development, based on the values of human rights,
the rule of law, access to justice and information, transparency, and
institutional accountability, should be built along with effective in-
stitutions capable of fulfilling the assigned tasks, ranging from the
provision of basic services to equally essential services such as security
and access to justice (including for tax issues) ®. However, this robust
architecture depends first and foremost on the responsible and trans-
parent management of public resources by the executive branches of
government, underlining the importance of competitive and sustain-
able fiscal policies for medium and long-term economic growth.
Nevertheless, the political scenario in recent years has been marked
by a widespread political crisis, undermining trust in public institu-
tions due to a lack of transparency and an increase in corruption™.
This situation fosters the spread of fake news and speculation, creat-
ing uncertainty and instability and contributing to a decline in civic
participation. To sum-up, there is a distrust in the institutions, putting
into question the legitimacy of the decision-making process (the first
phase of the relationship between the taxpayers and the State, i.e., the
tax legislator, as we saw supra). This reality is closely linked to target
16.7 (see below), and the target focus on tool for restoring the power

68. In the same sense, v. (Rendahl & Nordblom, 2020, p. 413).
69. (Portuguese Ministry of Foreign Affairs, 2014, p.12).
70. (Sgueo, & 2019, pp.3-4).
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of civil society, allowing it to question governments and corporations
on their efforts to achieve the proposed targets.

In the specific context of taxation, transparency takes on an even
more urgent meaning. The need for responsible and transparent man-
agement of public resources, as outlined in Goal 16.6, is fundamen-
tal to effectively combating cases of fraud and public financial mis-
management, but also in the formulation of tax policies, in order to
strengthen accountability and promote taxpayer confidence.

However, the successful implementation of these transparent tax
practices also requires a proactive approach to the protection of tax-
payers’ fundamental rights as another side of tax transparency, usu-
ally forgotten. In this sense, the creation of a Charter of Taxpayers’
Fundamental Rights is essential, as it would serve as a legal instrument
to clearly define such rights of taxpayers with a treatment of fairness,
justice and transparency. Further, such Charter would also provide a
solid foundation for citizen participation, consolidating the founda-
tions for truly inclusive and equitable sustainable development.

5.2. The Development of effective, accountable and transparent
tax institutions for Taxpayers and their Fundamental rights

As foreshadowed in the previous section, target 16.6. should also fo-
cus on empowering taxpayers by balancing tax relations (at the stages
of tax law creation and tax law application, by the tax administration
and the judiciary) and tax systems. Legal enforceability contributes to
fairness, predictability, accountability and transparency of tax insti-
tutions. As a result, tax legislation and tax collection will gain more
legitimacy’!. In fact, the binding nature of the fundamental rights of

71. “The principle of “certainty and simplicity” is constructed is important for both efficiency and
legitimacy reasons. When taxpayers have certain rules to follow, less resources are need for the cor-
rect raising of tax revenues-, thus, efficiency is enhanced. Moreover, when tax rules are clear and
well know, legitimacy is also enhanced since taxpayers understand how much they are supposed to
pay and can easily verify that the rules are the same for everyone. If the tax law is fair, but very
complicated, people may doubt the fairness. (...) Simplicity therefore enables perceived fairness of
a fair tax system.” - v. (Rendahl & Nordblom, 2020, p. 413).
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taxpayers would allow them to react in a comprehensive, transparent,
and certain manner and, consequently, the legal enforcement of these
rights. It would make states accountable for the taxes they collect, in
terms of how they legislate and collect them. In addition, the prac-
tical and/or legal enforcement of taxpayers’ rights can (and often is)
pursued by a taxpayer advocate or ombudsman™.

Consequently, the proper assurance of such rights through the
charter (and possibly combined with a taxpayer advocate) would
improve fairness, predictability, accountability, and transparency of
the tax system, but also tax compliance”. Still, the focus on tax
compliance and fair share cannot be blind: a clear definition of tax-
payers’ rights and obligations would be one way of ensuring that
taxpayers pay their fair share (i.e., protecting the tax bases) with
a fair balance (i.e., protecting taxpayers). As a result, the fairness
of the tax system would be improved, which would also increase
tax compliance. Finally, a legal clarification of taxpayers’ rights and
obligations, by increasing the tax transparency on both sides, would
improve taxpayers’ tax morale and thus mutual trust and, ultimately,
tax disputes. On the other hand, the tax legislator and the tax ad-
ministration must also act in a moral and ethical manner, since the

72. According to the IBFD OTPR, in 58% of the reports, there was a (tax) ombudsman/
taxpayers’ advocate, but in only 39% of the cases can the ombudsman intervene in an
ongoing dispute between the taxpayer and the tax authority (before it goes to court), but
in 46% of the cases the tax ombudsman is independent of the tax authority - (IBFD Obser-
vatory on the Protection of Taxpayers’ Rights, 2022, pp. 208-209).

73. “Degree to which a taxpayer complies (or fails to comply) with the tax rules of his country, for
example by declaring income, filing a return, and paying the tax due in a timely manner” OECD,
‘Glossary of Tax Terms’ <https://www.oecd.org/ctp/glossaryoftaxterms.htm#c> [accessed at
11 November 2020 - but no longer available] . See also (Carmo, 2021, pp. 287ff)
Non-compliance can be voluntary (where the taxpayer chooses not to comply) or invol-
untary (where it is due to ignorance or error). Several studies have shown that there are
several factors that the level of taxpayer compliance, with emphasis on gender, age, reli-
gion, level of education, level of technical knowledge, level of income, instability, legal and
fiscal complexity, perception of fiscal justice and public financial spending,, civic sense and
individualism. V. footnote 9 supra.
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tax morality of the State directly influences the tax morality of the
taxpayer, even as a condition of reciprocity™.

Such a morality implies that taxpayers should be able to respond in
a comprehensive, transparent, and certain manner, and consequent-
ly, the legal enforcement of these rights”. This would make states ac-
countable for the taxes they collect, in terms of how they legislate and
collect them. A charter should provide such moral empowerment for
taxpayers, balancing the tax relationship and reshaping not only that
relationship but also the tax systems themselves. Indeed, “The practical
protection of taxpayers’ rights requires the enactment of a taxpayers’ charter
of rights, as well as the forming of institutions whose aim is to conduct prac-
tical activities to ensure the enjoyment of the taxpayers’ guaranteed rights.
Several countries have organized formal structures of taxpayers’ advocates
or ombudsmen to scrutinize the activities conducted by the tax administration
and intervene in appropriate cases. Such entities may be part of the tax admin-
istration, but shall remain independent from the normal operations of that au-
thority”. Therefore, the role of taxpayers’ advocates or tax ombudsmen
in the binding effect of a Charter will also need to be further developed
as an important contribution to the protection of taxpayers’ rights.

Only within this broad framework will it be possible to rebuild a
contentious relationship: through procedural justice and substantive
legitimacy of tax law. Likewise, “(...) taxpayers’ rights are not only rel-
evant to protecting the citizen, but also to optimizing the functioning of the
tax administration and the tax system in general. Taxpayers’ rights are the
cornerstone of a good administration, as well as a powerful tool for the ef-
ficiency of tax systems, including a higher level of voluntary compliance, a
higher degree of certainty in the amounts of taxes assessed and a higher level
of taxes collected”™.

74. (Tipke, 2002, pp. 121ff).
75. V. footnote 11 supra.

76. (IBFD Observatory on the Protection of Taxpayers’ Rights, 2019, p. 189). Also arguing
that there are several manners to make a Charter enforceable and a taxpayer Ombudsman
could be one of them — (Cadesky, Hayes and Russell, 2016, p. 110).

77. (IBFD Observatory on the Protection of Taxpayers’ Rights, 2019, p. 12).
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6. Target 16.7 - Ensure responsive, inclusive, participatory
and representative decision-making at all levels

6.1. The Target 16.7. in General

Contemporary democratic dynamics require the formulation of robust
criteria for political participation that go beyond the act of voting.
Indeed, the role of citizens goes beyond the mere choice of leaders: it
includes the fundamental right to actively participate in decisions
that affect their fundamental rights at all levels, in which we should
include taxation. Currently, the gap between what citizens experience
in their daily lives and how politics and democracy are conducted is
one of the main factors contributing to the decline of trust in demo-
cratic institutions’.

In this context, SDG 16 stands out emphasising the importance
of participatory democracy, promoting dialogue between those
elected and the electorate, contributing to civic education, tailoring
public policies to citizens’ needs and expectations, increasing the
transparency of government activities, promoting informed, active,
and constructive citizen participation, and developing new practic-
es of community engagement. Consequently, this specific objective
also underlines the need to create effective and, above all, more ac-
cessible mechanisms for citizens to exercise some control over public
administration. It is increasingly argued that part of these mecha-
nisms can indeed involve the use of digital technologies, as crucial
tools for revitalising participation, promoting more informed deci-
sion-making and thus strengthening trust in democracy. An exam-
ple of this reality is the so-called participatory budget, a mechanism
for promoting active citizenship®.

78. (Sgueo & Sgueo, 2019, p.7).

79. Through a system in which the destination of part of public resources is subject to
public consultation and, after voting on the priorities, the results are transmitted to the
executive, the aim is to contribute to bringing citizens and the executive closer together,
making them co-responsible in the governance and decision-making processes, especially
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Furthermore, to promote dialogue between citizens and the admin-
istration and to increase citizens’ confidence in public policies, it is
also essential to revitalise access to information. This access must
be more inclusive and adapted as far as possible to all age groups and
different socio-economic contexts. Here too, digitisation and the use
of information technologies, as well as the creation of interactive fo-
rums, can help®. Indeed, as we will see, the relevance of this SDG
16 target is undeniable, even in taxation due to the concept of rep-
resentation (“no taxation without representation”)®!, which underpins

with regard to the financial resources allocated. The implementation of participatory budg-
eting may initially be easier at the local level. In the case of Portugal, we can highlight
the municipality of Barcelos, where participatory budgeting operates as a tool made avail-
able by the Barcelos Municipal Council to its residents to encourage their participation
through the exercise of active and responsible citizenship. Recently, in 2023, the participa-
tory budget was endowed with a total of half a million euros, to be distributed among five
different themes. Each of the winning projects was awarded a sum of up to 100,000 euros
for its implementation. The thematic areas for which projects were submitted included:
Environment; Culture; Education; Sport; Solidarity.

80. One example of this is the Economy initiative launched by the European Central Bank
(ECB). European citizens who access the website hosting this initiative are presented with
the basic concepts of monetary policy. The aim is to spread knowledge about inflation rates
and the ECB’s supervisory role.

Another example is the Kid’s Corner, the web portal where young EU citizens can learn
about the historical, social, legal and political aspects of euro integration through a series
of educational games.

81. No taxation without representation is a political principle that emphasizes the need for
democratic representation to justify the imposition of taxes. This emblematic phrase, which
dates to the American Revolution, captures the essence of the idea that governments have
the right to demand taxes from citizens only if they have significant participation in the
political process. In essence, it means that citizens must have a voice and influence in gov-
ernment decisions that affect their lives and financial resources.

However, such notion is not limited to the historical period of the United States’ in-
dependence; it echoes through time, shaping contemporary debates about tax fairness and
the legitimacy of government power. At the heart of this principle is the belief that tax
collection must be supported by the will of the people, as expressed through democratically
elected representatives. This not only ensures government accountability to citizens, but
also promotes a social contract in which citizens agree to contribute financially to a gov-
ernment that adequately represents them.

Therefore, no taxation without representation remains a fundamental principle of con-
temporary political theory, serving as a constant reminder that the power of government to
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taxation, putting citizens at the centre of tax decision-making. In this
regard, it is important to refer to the theory of the 4 R’s, on the func-
tions that allow taxes to be an important tool in the development of
substantive equality®:

e Resourcing revenue or resource mobilisation (by providing
accessible and quality public services through tax revenue)®;

e Redistribution: by ensuring the fairest possible redistribution of
income and wealth - it allows the fight against inequalities and
the realisation of human rights, in particular through progres-
sive taxation;

e Representation: by strengthening the voice and empowerment
of disadvantaged women and men in political and fiscal matters,
and by holding those in power accountable. This is a reference
to the social contract®, its construction and to reminding gov-
ernments of their accountability to citizens, which is essential
in a democratic rule of law (since without tax justice and equal-
ity, the social contract is broken);

o Tax can and should ensure that governments establish chan-
nels and institutions responsible for the fulfilment of human
rights. These include schools, health systems, and legal and
regulatory institutions.

o At the same time, the collection and redistribution of reve-
nue through progressive tax policies and financial transpar-
ency laws acts as a check and balance on the political and
economic power of some taxpayers.

levy taxes is directly linked to its responsibility to represent and serve the interests of the
people. — v. (Andrade, Macarico & Correia, 2023, p. 145).

82. V. e.g. (Sepilveda, 2014, p. 3); (Tax Justice Network, 2021); (Silva, Beraldo & Vitori-
no, 2023, pp. 105-107); (Andrade, Magarico & Correia, 2023, p. 159).

83. It should be noted, for example, that ICESCR Signatory States have the obligation to
mobilize the maximum available resources for the progressive realization of human rights

— (Capraro, 2016, p. 19).
84. V. (Andrade, Macarico & Correia, 2023, pp. 137-148).
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e Re-pricing: by adjusting the prices of goods and services to cre-
ate positive and negative incentives and correct market distor-
tions.

While these four functions make taxes an important tool for the
development of substantive equality and human rights, this chapter
will focus on representation, namely on how active citizen partici-
pation in the decision-making process and access to tax justice, espe-
cially under a charter of fundamental taxpayers’ rights. Therefore, the
SDG perspective will deal with the first stage of contact between the
states and tax authorities: the legislative process.

6.2. The Taxpayers’ Rights Charter as a means to ensure
responsive, inclusive, participatory and representative decision-
making at all tax levels

A binding charter for taxpayer’s rights should be a tool for taxpay-
er education and citizenship, since citizens’ participation requires
awareness of rights and obligations. Education is a fundamental hu-
man right, recognised, for example, in article 26 of the UDHC, article
2 of the First Additional Protocol to the ECHR and article 14 of the
CFREU. However, tax education is often not discussed, although it
can and should be a public policy with the main objective of promot-
ing active citizenship where taxpayers are aware of their rights and
obligations. Additionally, another objective should be to provide tax
knowledge, which “(...) includes a range of aspects, from the practical-
ities of how to file a tax return, through to an understanding of the links
between tax and public spending. It also includes knowledge of different
tax types, how they are collected, taxpayers’ rights, and how to navigate
any appeal system”®. Finally, it should also be noted that tax education
does not only take place in the context of the educational system: it
can (and should) take place in the daily communication and relations

85. (Mascagni, no date)
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between citizens and tax administrations, and also in the context of
public and private initiatives, through physical and virtual means®.

Tax citizenship confers legitimacy to taxation by consolidating the
rights of taxpayers to control public expenditure as a form of govern-
ment accountability, as well as the knowledge of the obligations and
responsibilities of each citizen (in a desirable two-way relationship,
not only focused on the basic duty to pay taxes). However, the exer-
cise of such tax citizenship, tax education and citizens’ tax awareness
are essential conditions for rational decision-making®. Since a char-
ter is also a means of educating taxpayers and, consequently, tax
citizenship, it would give legitimacy to taxation by consolidating the
rights of taxpayers to control public expenditure as a form of govern-
ment accountability, as well as the knowledge of the obligations and
responsibilities of each citizen, thus promoting the fulfilment of the
fundamental duty to pay taxes. As OECD noted that “Taxpayer edu-
cation is a means to building tax culture, compliance and citizenship. It is
not only about encouraging people to pay taxes, but also about explaining
taxation and its place in society as a whole”.

In short, taxpayers with a good tax education will not only fulfil
their obligations but will also participate more actively in the commu-
nity, pass on their tax knowledge and become agents for the dissemina-
tion of tax knowledge®. On the other hand, increasing tax education,
including on taxpayers’ rights, makes tax relations more transparent
and thus enables active citizens to demand more fairness, equity, good
faith, and accountability from the State. Indeed, a formally attrac-
tive, simple, efficient, effective and fair tax system will only be so in

86. See (Lopes, 2011, p. 25); (OECD, 2021, p. 14); (Anténio, Carmo & Cruz, 2023, p. 32).
87. (Santos, 2018, pp. 15-16).

88. (OECD, 2021).

89. (OECD, 2021).

A taxpayer will only fully respect his status as a citizen if he is aware of the obligations
arising from this status, but also if his fundamental rights as a taxpayer are fully respected.
Indeed, if citizenship is the free exercise of a citizen’s civil, political and social rights and
duties, then to exercise citizenship it is necessary to be aware of one’s rights and duties -

(Pereira, 2014, p. 5).
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a democratic context if the taxpayer and the tax authority act within
a framework of tax ethics promoted by tax education as an essential
step towards the humanisation of taxes.

7. Target 16.10 - Ensure public access to information
and protect fundamental freedoms, in accordance with
national legislation and international agreements

7.1. The Target 16.10. in General

Target 16.10 of SDG 16 stands out as a crucial element in the pursuit
of equality in the indispensable access to legal information and, con-
sequently, to justice™. In this regard, the United Nations Educational,
Scientific and Cultural Organization (UNESCO) itself, as the UN’s
custodian of SDG indicator 16.10.2, which monitors global progress
on the number of countries adopting and implementing legal guaran-
tees of access to information, places great emphasis on the importance
of proactive disclosure of government information”. This goal is, as

90. Ensuring public access to information is a key element in promoting material equal-
ity, based on the principle of equality enshrined in various legal instruments, such as our
Constitution of the Portuguese Republic (Article 13), the UDHR (Articles 1 and 2), the
ECHR (Article 14), the ICCPR (Articles 2, 3 and 26) and the ICESC (Article 2, para-
graphs 2 and 3). Similarly, at European Union level, the principles of equality and non-dis-
crimination on grounds of gender are enshrined in the Treaty on European Union (Articles
2 and 3(3)) and the Treaty on the Functioning of the European Union (Articles 8, 153(1)
(i) and 157). The CFEU also devotes a section to the principle of equality (Title I1I), high-
lighting provisions on equality before the law (Article 20), non-discrimination (Article
21) and equality between men and women (Article 23).

91. In fact, UNESCO, through its International Programme for the Development of Com-
munication, has been mandated by its Member States to monitor and report on the pro-
gress of this indicator worldwide. In this context, UNESCO carries out the annual Survey
on Public Access to Information with the aim of collecting data on the adoption of legal
guarantees of access to information, as well as the main trends in the implementation of
these guarantees. You can find out more about this programme at: A Steady Path Forward -

2022 | 2022 Report on Public Access to Information (SDG 16.10.2) (unesco.org).
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described by this Organization, truly critical to promoting transparen-
cy, holding institutions accountable and empowering people”.

Indeed, the basis of all these provisions is the equal social dignity
of all individuals, since it is a corollary of the equal human dignity
that derives from the idea of a democratic constitutional state. In-
deed, the principle of equality imposes the need to provide minimum
conditions for vital autonomy, quality of life and self-determination.
The provision of accessible legal information is essential to ensure
that all individuals, regardless of their socio-economic status, can en-
joy and assert their rights, particularly in relation to public adminis-
tration. However, as we have seen, people living in poverty are often
deprived of relevant information about their rights, laws, and legal
services. To overcome these obstacles, it is essential to integrate acces-
sible mechanisms into justice and other public services, such as social
programmes, and to ensure communication channels that overcome
problems of low literacy, limited access to technology and transporta-
tion costs. In short, knowledge is power.

In the context of taxation, simplification and understanding of
legislation are essential to ensure that all taxpayers are aware of their
rights. Proactive training of taxpayers by the tax administration (or
other entities) to promote tax and financial literacy is a pressing need.
Lack of knowledge is a widespread and significant problem, even
among the more educated generations. Few taxpayers fully understand
their rights, especially when their main contact with the tax admin-
istration is to fulfil tax obligations. Thus, SDG 16.10 plays a funda-
mental role in advocating the need for states to pay more attention

Furthermore, for 2022, the report prepared by UNESCO summarises the main con-
clusions of the data from 123 countries and territories on SDG 16.10.2 and is entitled
A Steady Path Forward: UNESCO 2022 Report on Public Access to Information (SDG
16.10.2), which is available at: A steady path forward: UNESCO 2022 report on public
access to information (SDG 16.10.2) - UNESCO Digital Library.

92. Moreover, from the perspective of the implementation of the 2030 Agenda itself, this
objective is highly relevant for evaluating the performance of public officials in implement-
ing and monitoring the SDGs, as well as for facilitating effective public participation in
this collective project.
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and make efforts to ensure public access to legal information, there-
by strengthening legal empowerment and promoting a fairer society.
A Charter would be crucial in informing and protecting taxpayers’
rights, contributing to building trust and promoting more informed
and active participation in society.

7.2. The Charter as a means to ensure public access to information
and protect Taxpayers’ Fundamental rights

Taking into account the fact that the charter has an informative role
to the protection of taxpayers (by setting limits for the tax legisla-
tor and tax authorities), it is a step towards target 16.10. In fact, as
explained above, a charter of taxpayers’ rights can help the average
taxpayer to be aware of his tax rights and obligations. Additionally,
the Charter should protect the rights and freedoms of taxpayers by
setting limits to the scope of legislative adaptation and enforcement
of tax law in order to guarantee the dignity of taxpayers and their
respective fundamental rights. And, as mentioned above, a Charter
of Taxpayers’ Rights can help to raise awareness of these rights”. As
the OECD points out’, the greater the complexity and subjectivity,
the lower the perception of trust in information and transparency,
and the lower the willingness to cooperate when information is not
easily available. Considering that a charter of taxpayers’ rights should
pursue several objectives, including raising awareness, it should be a
paradigm of codification and specification in an accessible, system-
atic and understandable way, given the increasing complexity of the
tax system”. Thus, the charter should provide a simple manner for a
taxpayer to understand his/her main rights and obligations.

93. On how the US Taxpayer Bill of Rights aims to raise awareness - (Abreu e Greenstein,
2017, pp. 171f).

94. (OECD,2022).

95. “Tax administration is notorious for its complexity and, often, its lack of accountability” -

(Bentley, 2007, p. 103).
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Indeed, when the tax authorities seek to raise awareness of tax-
payers’ rights, this behaviour of transparency and good faith increases
trust in the State. In this way, the degree of effective cooperation
makes it possible to foresee the symbiosis between taxpayers’ rights
and the respective degree of tax compliance’. Therefore, a context
that truly promotes voluntary compliance must undeniably take into
account the perspective of guarantees, i.e. the rights and freedoms
of taxpayers, because only in this way will we have a fair tax system.
Like any specific charter of human rights, such a specification should
lead to a content that makes it possible to delimit the margin of leg-
islative adaptation and enforcement of tax law in order to guarantee
the dignity of taxpayers and their respective fundamental rights.

8. Conclusions

This paper explored how a binding taxpayers’ rights charter can pro-
mote sustainable development by ensuring tax justice and strong in-
stitutions. First, the concept of a binding taxpayers’ rights charter was
addressed (a specific and enforceable legal instrument for the pro-
tection of taxpayers) was presented as a possible solution to address
the impairment of tax justice resulting from the fact that taxpayers
often have no effective legal protection of their rights. Thus, this re-
search explored the potential positive impact of a binding taxpayers’
rights charter on the promotion of sustainable development through
the lens of tax justice and institutional strengthening, by clarifying
how such a charter is relevant to the SDG, in particular SDG 16,
namely improving an inclusive societies and access to tax justice.

We then noted that the pursuit of such SDG (namely the promo-
tion of inclusive societies that provide access to justice for all, with
effective, accountable and inclusive institutions) should include
tax justice. In addition, a binding Charter of taxpayers’ rights could

96. V. (Carmo, 2021, p. 291).
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promote more effective and fair tax policies and systems. Indeed, a
focused analysis of the applicable targets under Goal 16, shows that
a binding taxpayers’ rights charter can act as a catalyst for improv-
ing the fairness, transparency and accountability of tax systems. By
protecting taxpayers’ fundamental rights, ensuring equal access to tax
justice and promoting taxpayer empowerment, such a Charter can
make a significant contribution to achieving the SDGs.

Getting closer to SDG16’s targets, namely target 16.3, it was noted
that the rule of law requires the protection of taxpayers’ fundamental
rights, including their legal certainty and clarification. Additionally,
it is essential that all taxpayers have equal access to tax justice and the
charter can provide such access, by empowering taxpayers. Further-
more, target 16.6. should also be considered, as such empowerment
will balance tax relations and tax systems. Enforceability contributes
to the fairness, predictability, accountability and transparency of tax
institutions, thereby enhancing tax legitimacy.

Furthermore, a Charter is a tool for taxpayer education and civic
engagement, as civil participation requires awareness of rights and
responsibilities, thus contributing to the achievement of target 16.7,
by promoting informed and participatory societies. As a consequence,
a Charter promotes active citizenship and contributes to the overall
goal of building accountable and inclusive tax institutions. Finally, a
charter is also a step towards target 16.10 through its informative role,
but also through the protection of taxpayers, as it would set limits
for tax legislators and tax authorities. Ultimately, the adoption of
a binding taxpayers’ rights charter is a crucial step towards achiev-
ing the objectives of SDG16, particularly in terms of increasing legal
certainty, rebalancing tax relations and limiting the powers of tax
authorities. By promoting fairness, predictability and legitimacy in tax
systems, a charter would be an important tool for advancing both the
tax justice and sustainable development agendas at the global level.
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Deduction of sustainable expenses:
The Peruvian case

Gonzalo Alonso Escalante Alpaca

Abstract: According to the Peruvian Income Tax Law, for an expense
to be deducted to determine the net taxable income, it must comply
with the causality principle. This principle establishes that an expense
is acceptable for tax purposes if it relates to creating or maintaining an
income source. Considering this condition, it is necessary to establish
that sustainable expenses, understood as the ones that provide the
possibility to develop an economic activity considering the protec-
tion of the environment as well, can be considered deductible if some
conditions are fulfilled according to a new regulation. Therefore, it
is important to analyse the feasibility of a law change that could sig-
nify the inclusion in the Peruvian Income Tax Law of such deduct-
ible expenses as a tax incentive for the companies that incur on the
previously mentioned disbursements. The legislation, doctrine, and
jurisprudence have been considered for the current analysis. This has
allowed us to conclude that a sustainable expense could be deducted
to determine the net taxable income according to the PITL to create
environmental consciousness.

Keywords: Sustainable; Expenses; Income Tax; Taxpayer.
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1. Introduction

The Peruvian Income Tax Law - PITL regulates several expenses con-
sidered deductible to determine the net taxable income. Even though
Article 37 of this regulation establishes the individual treatment that
applies to several expenses, there is a general rule to be observed, ac-
cording to which even those expenses that do not have an individual
treatment regulated by the PITL can be accepted. This is the causality
principle - CP that establishes that any expense is accepted as long
as the company that incurs it does it intending to create an income
source or to sustain this source.

Peru is a country that has been severely affected by several envi-
ronmental disasters. Most of the time, the reason is the negligence by
which the companies develop their activities. Therefore, it is impor-
tant to analyse if a tax incentive could be created to promote environ-
mental protection measures, considering that their implementation
would derive a general benefit.

Another way to apply taxation to reduce contamination is by using
a tax because of the environmental damage produced by a specific
entity that would be considered a taxpayer.

Each of these perspectives has been considered in this article to
establish whether they are feasible.

For this investigation the systemic methodology has been applied
in order to analyse if a disbursement related to the environment pro-
tection can be considered as deductible according to the Peruvian Tax
System. The objective of this article is to the determine if an expense
related to mitigate the effects of an economic activity on the envi-
ronment and the payment of an environmental tax can be deducted
according to the Peruvian Tax legislation.
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2. The Tax Deductions

The CP is the main criterion to be observed by any taxpayer that
analyses whether a disbursement can be considered a deductible ex-
pense. This principle implies that a disbursement is deductible if it is
related to the maintenance of the income source or the creation of
the income source. The CP is regulated by Article 37 of the PITL as
a rule applicable to every disbursement subject to a taxable analysis.
The first question to be considered to determine whether an expense
is considered deductible is if it complies with CP.

On this subject, the Peruvian Supreme Court - PSC has established
that to identify an expense as deductible to determine the net taxable
income, the following criteria must be observed: i) the expenses must
take place with the objective of obtaining taxable income (subjective
cause); and ii) the expenses must be objectively related to the busi-
ness activities (objective cause). Therefore, not every disbursement
can be deducted, but only those whose relation with the business ac-
tivities and their objective is to generate income have been proven
(SUPREME COURT SENTENCE, 2021).

Nevertheless, besides the CP, several special rules apply to expenses
with certain limitations, such as donations, employee payments, or
financial expenses.

[t is essential to considerer that even if an expense is not included
among the special rules contained in the article, if the disbursement
fulfils the CP, it will be deductible to determine the net taxable in-
come.

On this subject, the Peruvian Tax Court — PTC has established
that to determine the net taxable income, there will be deducted such
expenses related to the generation of income and to the conservation
of its source, as well as those related to the obtention of capital gains,
as long as there is no legal prohibition on the matter (PERUVIAN
TAX COURT RESOLUTION, 2023).

The Tax Administration — TA has issued a report analysing the
nature of the CP and the elements that need to be present on each
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expense for them to be considered deductible without any risk of a
future challenge. This entity mentioned that the CP is consigned to
Article 37 of the PITL, according to which every expense made to
obtain taxable income or maintain its source is deductible if no le-
gal prohibition or limit applies. The TA also indicates that besides
the CP, for the expense to be deducted, it must fulfil the normality,
proportionality, and reasonability principles (ADMINISTRATION,
2023).

These principles can be described as follows:

e Normality Principle: The expense must correspond to a regular
disbursement regarding a specific business. For an expense to
be deducted, it must be expected for the line of business, which
includes those directly or indirectly related to the obtention of
gains for the company. For example, a new restaurant will have
to invest in marketing to earn a position in the market and gain
recognition from potential customers.

e Proportionality Principle: The expense amount must be related
to the income expected to be obtained with such disbursement.
On this matter, it is necessary to point out that there are some
situations in which, even if there is a disbursement, it will not
produce gains for the company that incurs on them. This could
happen for several reasons, nevertheless, the main issue to be
considered is that just because a certain disbursement did not
have an immediate and direct effect on the generation of eco-
nomic gains, that does not mean that the expense cannot be
deducted. The reason for this is the potential causality, accord-
ing to which an expense must be accepted to determine the net
taxable income, even when it does not generate gain, as long as
the reason for such expense is to create income to maintain its
source.

As an example of the proportionality principle, we have the pay-
ment of dividends among the employees of a company, which must
consider the amount to be paid does not exceed the proportion
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between the full payment made by such concept and the number
of employees to receive the benefit.

e Reasonability Principle: To comply with this principle, an ex-
pense must be related to the income source or its creation. As
an example, we can consider that companies in the construc-
tion business invest in acquiring special insurance for their em-
ployees, which is reasonable if we assume that the nature of
their activities implies exposure to more accidents than those
workers who provide their services in an office.

We must be clear on the fact that the verification of the presence of
the previously mentioned elements does not mean that the TA will not
challenge the nature of the disbursement. Still, instead, it means that
the taxpayer has a good chance of obtaining a favourable result when
the controversy is analysed by the PTC or even at a judicial court.

Another requirement of the expenses, which may sound redundant,
is that the expense must correspond to an actual transaction. On the
subject, the PTC has established that the responsibility of proving
that a particular operation has taken place falls on the taxpayer who
has considered an expense as deductible to determine the net taxable
income (TAX COURT RESOLUTION, 2023).

Regarding the environmental protection and mitigation expenses,
the PTC has issued the resolution 01333-11-2021, which analysed if
an expense to remediate the contamination produced by a company
could be deducted to determine the net taxable income. On such pro-
nouncement, the PTC maintained the argument through which the
TA concluded that the disbursements under this concept could not
be deducted. Nevertheless, it is important to consider that the reason
for which the observation is sustained is that according to the TA and
the PTC the expenses had not been proved to have taken place dur-
ing the legal process (PERUVIAN TAX COURT RESOLUTION,
2021). This pronouncement can be interpreted to consider that an
expense related to the remediation of an act of contamination can be
deducted if it is proved that the disbursement had such an objective.
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3. The Sustainable Expenses

The IQA.r report has established that Peru is number 38" on the list
of countries with the worst air quality in the world (IQAir, 2023). But
this is not the only indicator that should concern the Peruvian popu-
lation. Suppose we only want to consider the tax law sources to iden-
tify the damage produced on the environment. In that case, we can
refer to several resolutions issued by the PTC where it is evidenced
that there have been several leaks of contaminating substances on the
rivers of the Peruvian jungle such as the resolutions 03316-1-2015,
16591-1-2015 and 04335-9-2014, among others.

According to the Peruvian Society of Environmental Law, during
the period from the year 2000 until 2019, the main reason for the oil
leak in the Amazon region has been the negligence of several com-
panies regarding the transportation of such products. This is better
explained on the following chart:

Qil leak causes

B Corroron, operative failures, insecure conditions 8 Third parties actions W Natural causes

(LAW, 2022)
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From the previously mentioned data, it is possible to confirm that
Peru is a country that has a significantly damaged environment.
Therefore, the economic agents must work taking into consideration
that their activities have severe consequences regarding the environ-
ment, which also has an impact on the quality of life that the citizen
may aspire to have or even the possibility of having an everyday life
without negative repercussions caused by the contaminated environ-
ment where they live.

Following this idea, it becomes imperative to have a tax regulation
that establishes benefits for the taxpayer that include procedures in
their activities that mitigate or nullify the negative environmental re-
percussions that such activities generate. The existence of these legal
benefits can modify the taxpayers’ conduct since they will mean that
the tax debt will be considerably reduced because of the environmen-
tal responsibility applied to their operations.

Nevertheless, I do not wish to sound naive and point out that the
sole damage to the environment could modify the procedures of an
entity that works with products that can severely contaminate the
environment. [t is necessary to provide the taxpayers with an incen-
tive to reach acceptable levels of contamination since it cannot be
discussed that every human activity will impact the environment.
The incentive can be constituted by the possibility of increasing the
tax credit for money invested in environmental protection measures.
These incentives could imply that a taxpayer who has invested in
developing certain measures to protect the environment will have an
increase on the credit up to 50% of the amount invested. For example,
if a company invests a million dollars, it could consider one and a half
million dollars as a deductible expense.

A change in the tax regulation to benefit the investment and de-
velopment of a certain activity is not new in the Peruvian tax sys-
tem. There is an incentive for investment in scientific investigation,
technology development, and technological innovation. Having this
in our tax regulation could serve as an example for the tax legislator
to establish tax incentives on the entities that decide to invest in
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environmental protection measures as long as the company applies
them.

All of this is sustained by the fact that the development and conse-
quent use of environmental protection measures will benefit the com-
munity as a whole and not only the entity that carries out the invest-
ment. Some examples of an environment protection investment that
could lead a company to the obtention of the benefit are:

e Renewable energy investments. This refers to the investment
in more ecologically efficient means to obtain energy to keep
their activities.

e Recycling allows companies to be more efficient in the use of
their assets by a company.

In both examples, the company that wants to implement them must
carry out an important disbursement to include any of those measures.
After the competent administrative entity has revised those measures,
the company could apply such disbursement as a tax credit to reduce
their tax obligation, with a corresponding incentive increasing the
amount of the credit by the percentage established in the applicable
regulation.

Another example is green transportation, which reduces the use
of fossil fuels by changing the means of transportation to hybrid or
electric vehicles, reducing the contaminating effect of a specific ac-
tivity. It would be an essential change if companies dedicated to the
land transportation of persons or merchandise changed their vehicles
or acquired new ones so they do not use fossil fuels but another power
source that does not affect the environment as much.

Using this example allows me to analyse which tax treatment could
apply to the fixed assets used to produce taxable income but are also
developed to function without harming the environment. If a com-
pany starts using assets as such, a new tax regulation could allow it to
increase the percentage of each asset’s value to be deducted each year
by depreciation.
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On this matter, it is crucial to understand that the depreciation
of fixed assets is the means the tax legislator has established for the
companies to recover the investment made on acquiring fixed assets.
This treatment does not apply to intangible assets since they do not
qualify as fixed assets.

The PITL Regulation establishes the different rates that could be
applicable for the depreciation of assets each year. Considering that a
company may acquire new assets that fulfil the environmental regula-
tions, applying a different and more beneficial depreciation rate would
be possible. This would allow such entities to recover their fixed asset
investments sooner than those that decide not to make such invest-
ments.

This new rate would apply when those assets are used and func-
tioning to produce taxable income. This rule applies currently in the
Peruvian tax system, and it would be necessary to keep it for future
changes regarding the tax depreciation of assets.

Suppose an asset is changed for its functioning system to be en-
vironmentally acceptable. In that case, the new depreciation rate
should apply since the change has occurred, and the asset is used to
produce taxable income. Both requirements must be fulfilled for the
benefit to apply.

[t is important to consider that the CP is also present on these sorts
of expenses since the depreciation could not be used as a tax shield
by the companies if the assets have not been used to produce taxable
income. The depreciation does not apply if the asset is not used to
produce taxable income.

Some taxpayers may question what happens if there are moments
of the year when the asset is not being used to produce taxable in-
come? Would that mean that no depreciation can be applied for the
period when the asset was not used to produce taxable income?

The answer is that depreciation applies throughout the year, even
if the asset is not used entirely during this period. This is as long as
the asset is not used to obtain non-taxable income. Let me explain:
if the company uses an asset to the obtention of income that will not
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be considered to determine the net taxable income of the year, the
period on which this situation occurred is not to be taken under con-
sideration to establish the depreciation of such asset for that year. But
suppose the asset is not used and it remains in the warehouse of the
company because of different reasons, such as a legal prohibition that
forbids a certain activity. In that case, the depreciation can still be ap-
plied for the whole year. For example, suppose the government forbids
fishing during some months of the year. In that case, the company that
keeps their ships at shore is not stopping their activity of their own
will but as a consequence of a legal prohibition. They would continue
with their activity if this prohibition were not in force. Therefore,
the depreciation will apply for the whole year since the reason for not
using their assets to produce taxable income does not come from their
decision to carry out another activity that produces non-taxable in-
come. Still, it is a consequence of the fact that a legal mandate keeps
them from using those assets.

4. Environmental Tax

The international doctrine considers that tax justice does not exclu-
sively identify with the economic capacity principle. The environ-
mental tax is considered to be the expression of the duty to contribute
and the environmental obligation that falls on the taxpayers. (BOR-
RERO MORO, 2009)

Under this understanding, the taxes applied after a taxpayer have
the nature of sanction since they do not respond to a manifestation
tax capacity (economic capacity).

To understand the importance of considering an environmental tax
as a sanction from any regular tax that obeys the tax capacity principle
of the passive subject, we must define what such principle means. Ac-
cording to the Peruvian Constitutional Court! - PCC, the aforemen-

1. (Sentence 04014-2005-PA/TC, 2005)
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tioned principle qualifies as an aptitude to be levied with a tax burden
that has to be sustained in certain manifestations of wealth.

Regarding such capacity, the international doctrine considers it an
aptitude to pay taxes, which means that the subject has enough assets
to cover the tax debt. It has also been established that there is a dif-
ference between the tax and economic capacity since the latter refers
only to the possibility of earning enough resources to have a worthy
life. (SPISSO, 2011)

I consider the tax capacity principle to be the most important prin-
ciple, from an economic perspective, to be considered for a new tax
to be implemented in our system. This is even after considering that
our constitution has not considered such a principle. Still, the juris-
prudence and doctrine identify it as a constitutional tax principle that
derives from the equality principle included in the Constitution. Let
me explain. The tax capacity principle establishes a requirement for
any tax to be constitutional for it to only tax events that represent a
manifestation of wealth, either by identifying earnings or expenses, as
well as by the property. Therefore, no tax can be levied on the subject
if none of these situations is identified since no tax capacity has been
configured.

Suppose there is a new regulation that establishes a tax burden
without considering the configuration of the tax capacity principle
as an unavoidable element of constitutional taxation. In that case, it
may be challenged by the taxpayer arguing that its application does
not obey our constitutional regulation.

After saying this, we go back to discussing the nature of an envi-
ronmental tax. If the tax is created as a consequence of contaminating
the environment by a specific taxpayer, it would mean that its objec-
tive is not to collect economic resources from the passive subjects of
the tax relation but as a sanction, since it is designed to penalize the
taxpayer for the damaged caused on the environment.

If this is the case, I believe no tax capacity can exist for applying
the environmental tax. This is because no external sign of wealth can
be levied with the corresponding tax. The act of contaminating or
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damaging the environment is not a manifestation of wealth because
the sole act does not imply the existence of earnings, even if that may
be a subsidiary effect on a company that does not comply with envi-
ronmental protection laws. To contaminate also does not mean that
an act of consumption or expense could be considered a manifestation
of tax capacity. Finally, the damage to the environment cannot be
considered to constitute or configure the existence of property, which
is also a means to externalize the existence of tax capacity.

As 1 have expressed previously, environmental tax searches to
penalize an entity for the damage it has caused to the environment
through the contamination produced either with or without this in-
tention. This premise allows me to affirm that the nature of the pay-
ment is not a tax but a penalty, an administrative penalty for that
purpose.

To name such a payment as an environmental tax does not mean
that its nature changes, but only the name can be applied to a sanction.

Following this idea, I would like to analyse how this would work
under the Peruvian tax system. If an environmental tax is created and
a law is issued by Congress considering the regulation of such tax bur-
den, I would suppose it would be unconstitutional since it would not
comply with the tax capacity principle.

On the other hand, if we put the constitutional analysis aside, this
environmental tax could be an abnormal sanction. And what does
this mean?

The abnormal sanction is configured when the tax legislator cre-
ates or includes a new regulation with the sole objective of penalizing
specific actions from the subject. Still, the text of such regulation is
not the one of an infraction that the legal system penalizes. This sort
of sanction exists when a penalty applies as a consequence for certain
acts or circumstances that the TA has verified.

Suppose it is included as an environmental tax in the Peruvian tax
system, and it is established that the taxable event is the verification
that there has been environmental damage, where the assumption of
the passive subject condition falls on the entity that has incurred in
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the act of contamination. In that case, there is no external tax capaci-
ty; instead, there is the configuration of an infraction by the taxpayer.

Then, the payment for the TA is a direct consequence of an infrac-
tion. Therefore, this is a sanction, not a taxable event, even if the text
that regulates the obligation qualifies the payment as a tax burden.

The name of the economic burden that falls on the subject obliged
to comply with the payment becomes irrelevant since its nature is not
the one of a tax event. Therefore, if there ever happens to exist an
environmental tax under the aforementioned conditions where the
attribution of the passive subject depends on the existence of an act
of contamination, it will not have a tax nature but instead the nature
of a sanction since the collection of the economic payment is con-
ditioned to the damaged produced. This would mean it would be an
abnormal sanction, not a tax regulation.

[t is also important to analyse whether an environmental tax can
be considered to be a tax with a non-taxable objective directed to
motivate the companies to avoid causing environmental damage. The
answer to such question is no. This is because for a tax to be consid-
ered a non-taxable objective, the economic burden must first have a
tax nature.

As has already been explained in the previous paragraphs, an en-
vironmental tax does not have a tax nature as long as it is collected
when the passive subject incurs acts that imply the contamination of
the environment, which means that they have a sanctioning nature.

5. Conclusions

The fulfilment of the CP is the main requirement that needs to be
observed for an expense to be deductible.

Tax incentives are a means that the tax legislator could consider
motivating the companies that cause damage to the environment to
modify such behaviour and allow them to access more attractive tax
credits as long as they fulfil the legal requirements.
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One tax incentive could be an increase in the percentage of de-
ductible expenses related to protecting the environment to determine
the net taxable income.

A different depreciation rate is another possibility for the tax leg-
islator to create an incentive that would allow the companies that
act according to the protection of the environment to access a more
beneficial tax treatment when determining the net taxable income.

An environmental tax has a sanctioning nature and could be ap-
plied to penalize companies that damage the environment.
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O imposto territorial rural como instrumento de
incentivo a modelos agroecoldgicos de producao

Filipe Casellato Scabora, Flavio Felipe Pereira Vieira dos Santos

Resumo: A natureza extrafiscal da tributagio ambiental, caracterizada
ndo apenas pelo mero intuito arrecadatdrio, mas também pela tentati-
va de estimular comportamentos sustentdveis dos contribuintes-cida-
daos, desponta como instrumento para o desenvolvimento de modelos
de produgio agroecoldgicos.

No Brasil, o Imposto Territorial Rural (ITR) é um tributo extrafis-
cal por exceléncia, que tem por objetivo norteador alcancar a fun¢io
socioambiental da propriedade rural (art. 186, I e II, da Constituicio
Federal), onerando com aliquotas progressivas as unidades rurais me-
nos produtivas e maiores e concedendo isen¢des aos pequenos produ-
tores (art. 153, IV, § 4°, I e II, da Constitui¢io Federal).

A despeito disso, tem-se apontado deficiéncias normativas no cum-
primento desta fun¢io extrafiscal do ITR, decorrentes, sobretudo, da
natureza autodeclatatéria da base de célculo do imposto, de dificulda-
des de fiscalizaciio e das limitacdes de sistemas de cadastro de imdveis
georreferenciados. que impedem o tributo de alcancar plenamente seu
potencial socioambiental.

Nesse contexto, sdo sugeridas propostas normativas para o aperfei-
coamento do ITR, a fim de que ele atue como catalisador de modelos
agroecoldgicos sustentdveis de producdo rural, como o tratamento tri-
butario mais benéfico para policulturas e iméveis com dreas de interesse
ambiental que excedam o minimo legal, regulamentacio de critérios de
producio sob uma perspectiva socioambiental, bem como a exigéncia
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do cumprimento do indice minimo de produtividade pecudria para pro-
dutores de médio porte, além do fim da autodeclaracio do Valor da Ter-
ra Nua (VTN) como base de calculo do imposto, entre outros.

Palavras-chave: extrafiscalidade; imposto territorial rural; agroecolo-
gia; sustentabilidade.

1. Introducao

A tributagio ambiental, com sua natureza extrafiscal, tem ganhado
destaque como uma ferramenta de estimulo aos comportamentos sus-
tentdveis dos contribuintes-cidaddos. No contexto brasileiro, o ITR
desponta como um tributo extrafiscal por exceléncia, cujo objetivo
¢ alcancar a funcio socioambiental da propriedade rural. Ao impor
aliquotas progressivas sobre as unidades rurais menos produtivas e
maiores, bem como conceder isen¢des aos pequenos produtores, o [ITR
busca promover uma distribui¢io mais justa da carga tributéria, incen-
tivando praticas sustentdveis no meio rural.

Entretanto, apesar das boas intengdes subjacentes ao ITR, deficién-
cias normativas tém sido identificadas em seu desenho institucional
e legal. Essas deficiéncias sdo principalmente decorrentes da base de
cdlculo autodeclaratéria do imposto, das dificuldades de fiscalizacio e
das limitacdes dos sistemas de cadastro de imdveis georreferenciados.
Esses obstdculos tém impedido que o ITR atinja plenamente seu po-
tencial socioambiental, comprometendo a promoc¢io efetiva de mode-
los de produciio agropecudrios sustentaveis.

Diante desse cendrio, sdo propostos diagndsticos para a atual situa-
¢do do ITR enquanto tributo socioambiental e, a partir deles, sugeridas
medidas de aprimoramento, visando transforma-lo em um catalisador
de modelos de producio rural sustentdveis e agroecoldgicos. Acredita-
-se que o fortalecimento da extrafiscalidade do ITR contribuira para a
constru¢io de um setor agropecudrio mais equitativo, eficiente e am-
bientalmente responsavel.
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O método adotado é o hipotético-dedutivo, tal como definido por
Marconi e Lakatos (2003), no qual parte-se da constatacio de uma
lacuna no estado da arte, ensejando a formula¢io de uma hipétese, e a
subsequente inferéncia dedutiva para o teste das hipéteses levantadas.
Diante do problema de pesquisa ja delineado, foram elaboradas con-
jecturas a partir de levantamentos bibliograficos, doutrindrios e legis-
lativos. Apés, na etapa de falseamento, as hipdteses declinadas serdo
comparadas ao substrato teérico levantado, a fim de corrobori-las ou
rejeitd-las. Os procedimentos metodolégicos, por seu turno, sdo o bi-
bliografico documental e a revisdo de literatura nfo sistematizada.

2. Extrafiscalidade em Matéria Ambiental no Brasil: O
ITR como Tributo Socioambiental

Os debates envolvendo a extrafiscalidade tém ganhado espaco nas
searas juridicas e politicas no Brasil, seja sob a perspectiva de que be-
neficios fiscais ou normas tributdrias possam induzir comportamentos
positivos e negativos nos contribuintes, seja sob o viés de que tais ins-
trumentos, enquanto rentincias de receitas ptablicas, deveriam ser sub-
metidos a politicas de controle, acompanhamento e fiscalizacio mais
adequadas (PEREIRA, 2022).

Como exemplo mais recente e representativo da relevancia da ex-
trafiscalidade no cendrio politico juridico brasileiro, cita-se a proposta
de criacio do Imposto Seletivo nas discussdes envolvendo uma ampla
reforma tributdria no pafs, o qual incidiria sobre “bens e servicos que
prejudicam a saiide e o meio ambiente” (CAMARA DOS DEPUTA-
DOS, 2023).

Nio se trata de uma inovacio brasileira. Modelos semelhantes de
tributos voltados para desestimular o consumo de bens e servicos tidos
como deletérios em alguma 4rea de interesse econdmico, social ou am-
biental se disseminaram por diversos pafses ao longo do tempo, desde
a seletividade dos produtos a base de dlcool e nicotina até o caso mais

recente do sugar tax na tltima década (PIGNATARI, 2022).
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A prépria ideia de funcio extrafiscal da tributacio ndo é nova, ten-
do origem com Adolph Wagner (ADAMY, 2023), economista e poli-
tico alemao que em finais do século XIX trouxe a ideia de conformacio
politico-social (Sozialpolitische Gestaltung) e de inducio (Lenkung) do
direito tributdrio. Adolph Wagner propunha que os efeitos da tributa-
¢Ao na economia e na sociedade seriam, também, finalidades do poder
estatal, e no apenas o efeito arrecadatério (WAGNER, 1890).

Em termos gerais, embora o objetivo precipuo da tributacio seja a
arrecadacio de receitas publicas, ela também pode atuar como instru-
mento de indu¢do de comportamentos sociais e econdmicos, de modo
a aumentar o bem-estar por meio de estimulos positivos — isen¢des,
redugdes de aliquota, beneficios fiscais — ou negativos — elevacio da
carga tributdria — sobre determinados bens e servicos (CARRAZZA,
2009).

De forma especifica, a extrafiscalidade em matéria ambiental bus-
ca estimular comportamentos sustentdveis por meio da diminuicio
da carga tributdria para atividades ecologicamente eficientes — como
energias e combustiveis limpos — e, noutro giro, desestimular condutas
nocivas ao meio ambiente, elevando a carga tributdria sobre tais ativi-
dades (PEREIRA; SCABORA, 2022).

A Constitui¢io Federal, em seu artigo 170, VI, coloca como um dos
principios da ordem econdmica a protecio do meio ambiente, inclu-
sive com tratamento diferenciado para produtos e servigos. Em outras
palavras, o préprio texto constitucional traz o dever do Estado de ba-
lizar sua atuacfo de interven¢io econdmica de acordo com comporta-
mentos ecolégicos e ambientalmente desejdveis.

Mais recentemente, em um contexto de crise dos precos dos com-
bustiveis, foi promulgada a Emenda Constitucional n.® 123/2022, que
inseriu o inciso VIII no artigo 225 da Constitui¢io Federal, para pre-
ver como dever do Poder Puiblico a manutenc¢io de um regime fiscal
favorecido para biocombustiveis, verbis:

“Art. 225. Todos tém direito ao meio ambiente ecologicamente equi-
librado, bem de uso comum do povo e essencial a sadia qualidade de
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vida, impondo-se ao Poder Publico e a coletividade o dever de defen-
dé-lo e preserva- lo para as presentes e futuras geragdes. |...]

VIII - manter regime fiscal favorecido para os biocombustiveis
destinados ao consumo final, na forma de lei complementar, a fim
de assegurar-lhes tributagio inferior 2 incidente sobre os combus-
tiveis fésseis, capaz de garantir diferencial competitivo em relac¢io
a estes, especialmente em relacio as contribui¢des de que tratam a
alinea “b” do inciso I e o inciso IV do caput do art. 195 e o art. 239
e ao imposto a que se refere o inciso II do caput do art. 155 desta
Constituigdo”.

A despeito da importancia de dispositivos constitucionais estabe-
lecendo o dever estatal de protecio ambiental, inclusive mediante in-
tervengdes fiscais para incentivar bens e servigos de produgio e pres-
tacdo sustentaveis (FENSTERSEIFER; SARLET, 2022), a existéncia
de beneficios fiscais ambientais ndo é nova no ordenamento juridico
brasileiro (PEREIRA; SCABORA, 2022).

A Lei n.° 5.106/96, em seu artigo 1°, estabelece incentivos fiscais
para as pessoas fisicas e juridicas que empregarem recursos no reflores-
tamento ou uso de maquindrios contra a polui¢io, verbis:

“Art. 1° As importancias empregadas em florestamento e reflores-
tamento poderdo ser abatidas ou descontadas nas declaracdes de
rendimento das pessoas fisicas e juridicas, residentes ou domicilia-
dos no Brasil, atendidas as condi¢oes estabelecidas na presente lei.”

De forma mais ampla, o artigo 8°, V, da Lei n.® 6.938/81 (Lei da
Politica Nacional do Meio Ambiente), trata da perda de incentivos
fiscais na hipétese de atividades poluidoras em disson4ncia com a po-
litica ambiental estabelecida no mesmo diploma legal, verbis:

“Art. 8° Compete ao Conama: [...]

V — determinar, mediante representacdo do Ibama, a perda ou
restri¢io de beneficios fiscais concedidos pelo Poder Publico, em
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carater geral ou condicional, e a perda ou suspensio de participa-
¢do em linhas de financiamento em estabelecimentos oficiais de
crédito.”

No que diz respeito a extrafiscalidade na tributacio do uso da ter-
ra no meio rural, o ITR, previsto no artigo 153, VI, da Constitui¢do
Federal, possui uma nitida fun¢fo extrafiscal, muito mais do que arre-
cadatéria. Os dispositivos constitucionais que disciplinam a sua inci-
déncia preveem que ele deverd ser progressivo em razio da extensdo
da drea produtiva, e que havera isen¢do para as pequenas glebas rurais,
quando o proprietdrio que as explorar nfo possuir outro imével, verbis:

“§ 4° O imposto previsto no inciso VI do caput

[ - serd progressivo e tera suas aliquotas fixadas de forma a desesti-
mular a manutencio de propriedades improdutivas;

II - ndo incidird sobre pequenas glebas rurais, definidas em lei,
quando as explore o proprietdrio que ndo possua outro imével;”

De forma complementar, o artigo 186 da Constitui¢io Federal es-
tabelece como critérios para o cumprimento da fung¢io social da pro-
priedade rural: (i) o seu aproveitamento racional e adequado; (ii) a
utilizacdo adequada dos recursos naturais; (iii) a preservacio do meio
ambiente; (iv) a observancia das disposi¢des relacionadas as relacoes
de trabalho; e, (v) o bem-estar de proprietérios e trabalhadores.

Os dispositivos constitucionais acima elencados evidenciam a na-
tureza extrafiscal do ITR: menos arrecadatéria e mais voltada para a
preservacio ambiental e para o estimulo do uso produtivo da proprie-
dade rural. A doutrina especializada trata tais designios constitucionais
como a fun¢io socioambiental da propriedade (SANTILLI, 2005) na
medida em que nio apenas a terra deve ser usada de forma produti-
va — e ser tributada de acordo —, como também o meio ambiente e os
recursos naturais devem ser preservados e utilizados adequadamente.

A Lein.® 9.393/96, por seu turno, disciplina o ITR e define as con-
digdes de imunidade e isen¢io para as pequenas glebas rurais previstas
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no dispositivo acima, bem como estabelece aliquotas progressivas em
funcio da drea e do grau de utilizacio do imével. Em outras palavras,
quanto maior e menos produtiva a gleba rural, maior a aliquota, po-
dendo chegar a 20% (vinte por cento) ao passo em que, na situagio
inversa, a menor aliquota é de 0,03% (trés centésimos por cento).

Desde j4, surge o questionamento de como é aferido — ou como
deveria ser— o indice de produtividade das propriedades rurais. Antes,
contudo, necessdrio esclarecer acerca da base de célculo do ITR, qual
seja, o Valor da Terra Nua Tributdvel (VTN¢t).

O imposto (ITR) devido serd apurado por meio da multiplicacio
do VTNt pelas aliquotas previstas no artigo 11, da Lei n.® 9.393/96.
Assim, tem-se a seguinte expressio matemadtica:

ITR = VTNt x aliquota

O VTN, por sua vez, serd obtido por meio da multiplicagio do Va-
lor da Terra Nua (VTIN) — que difere, portanto, do Valor da Terra Nua
Tributédvel — pela razio entre a 4rea total do imdvel e a drea tributdvel.
A equacio ¢ assim descrita:

VTNt = VTN x Area Total do Imével / Area Tributével

Nos termos do artigo 10, §1°, I, da Lei n.® 9.393/96, o VTN cor-
responde ao valor da propriedade, excluidas desse computo as cons-
trucdes, instalagdes, benfeitorias, culturas permanentes e tempordrias,
pastagens cultivadas e melhoradas, e florestas plantadas no terreno.
Em sintese, o VIN considera o valor de mercado total do imével,
sendo feitas algumas exclusdes com determinadas facilities.

A érea tributdvel (inciso II), por sua vez, corresponde a drea total
do imével, excluidas as dreas (i) de preservacio permanente e de reser-
va legal previstas no Cédigo Florestal; (ii) de interesse ecoldgico; (iii)
sob regime de serviddo ambiental; (iv) cobertas por florestas nativas,
primdrias ou secunddrias, em estdgio médio ou avangado de regene-
raciio; (v) alagadas para fins de constituicio de reservatdrio de usinas
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hidroelétricas; e, (vi) comprovadamente imprestdveis para exploracio
rural.

Por fim, o valor do imposto a ser recolhido serd apurado aplicando-
-se sobre o VTNt a aliquota correspondente, estabelecida no anexo da
Lei n.° 9.393/1996, as quais podem variar de 0,03% (trés centésimos
por cento) — paras as propriedades menores e mais produtivas — até
20% (vinte por cento) — para aquelas maiores e menos produtivas. A
sintese da apuracio do ITR ¢ ilustrada abaixo:

ITR = (VTN x [Area Total do Imével / Area Tributével]) x aliquota

A leitura do artigo 10, §1°, I, II e III permite concluir que a carga
tributdria do ITR depende nio apenas do tamanho da propriedade e
do grau de produtividade do terreno, mas também das 4reas de inte-
resse ambiental existentes, as quais sdo excluidas do célculo da 4rea
tributdvel, e das dreas florestadas, que ndo sdo computadas no VTN.
Em outras palavras, incentiva-se o proprietdrio a preservar a existén-
cia de 4reas florestadas e da proteciio as dreas de interesse ambiental
por meio da exclusio dessas superficies do indice que formar4 a base
de célculo do ITR.

O Decreto n.® 4.832/02, ao regulamentar a fiscalizacio, arrecadaciio
e administracio do ITR, define alguns dos institutos excluidos da drea
tributdvel para fins de incidéncia do imposto, estabelecendo parAme-
tros para que as areas de preservacio permanente, reserva legal e de
servidio florestal, por exemplo, ndo sejam incluidas na drea tributdvel.

Importante destacar que os territérios de comunidades quilombo-
las' também sdo isentos do pagamento de ITR, conforme redacio do
artigo 3°-A, da Lei n.® 9.393/96, o que também indica a intencfo do

1. A isencfo tem cardter social-reparatério: as comunidades quilombolas foram formadas
por pessoas escravizadas ou por seus descendentes, que, escapando do regime de escraviddo
mantido no Brasil até 1888, formaram grupos aglomerados em determinados locais, como
forma de preservar suas tradi¢cSes e seu modo de vida. Segundo o Censo de 2022, mais de 62
mil pessoas residiam em 147 (cento e quarenta e sete) territérios quilombolas oficialmente

delimitados e titulados no Brasil (IBGE, 2022).
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legislador infraconstitucional de proteger tais comunidades, reforcan-
do a ética socioambiental do tributo.

A despeito deste panorama juridico-constitucional inclinado para
a funcgio extrafiscal do ITR, o imposto possui deficiéncias normativas
que o impedem de alcancar o seu pleno potencial socioambiental. Em
particular, a natureza autodeclaratéria da sua base de célculo, dificul-
dades de fiscalizacdo, e limitacdes de sistemas de cadastro de imdveis
georreferenciados sdo obstdculos para que a fun¢io outorgada pela
Constitui¢do Federal ao ITR possa ser cumprida em sua plenitude.

3. Deficiéncias e Limitacdes Extrafiscais do ITR como
Tributo Socioambiental: Diagndsticos e Perspectivas

Em 2022, o ITR foi responsavel pela arrecadacio de R$ 2,743 bilhdes
em receitas publicas, o que equivale a 0,12% (doze décimos por cento)
do total da arrecadacio federal®. Isso torna o ITR o segundo tributo
mais irrelevante em termos de arrecadacio federal, a frente apenas do
Imposto de Exportacio (IE), este beneficiado por um amplo conjunto
de imunidades que buscam estimular o setor exportador brasileiro e,
portanto, naturalmente de baixa arrecadacio.

Esse resultado, em um pafs de dimensdes continentais como o
Brasil, e na qual o setor agropecudrio representa parcela significativa
da economia, leva a algumas reflexdes, quais sejam: (i) o ITR estd
atingindo suas func¢des extrafiscais, de modo que a arrecadaciio bai-
xa ¢é resultado das exclusdes previstas para o cdlculo do VTN, como
as dreas de preservacio ambiental, em conjunto com altos niveis de
produtividade das propriedades rurais?; ou, (ii) a arrecadacio do ITR
¢ baixa nio porque ele atinge seus objetivos extrafiscais, e sim porque
h4 deficiéncias normativas para a fiscalizacio e cobran¢a do imposto,

2. Dados obtidos a partir das informaces disponibilizadas pela Secretaria da Receita Fede-
ral do Brasil, na ferramenta “Recursos”; e “Arrecadaciio por Natureza Juridica e Tributo”:
Disponivel em: < https://dados.gov.br/dados/conjuntos-dados/resultado-da-arrecadacao>.

Acesso em: 24 jun. 2023.

197



NOVA Tax Research Series

0 que acarreta em uma menor arrecadac¢do e no descumprimento dos
objetivos extrafiscais do ITR?.

A literatura especializada costuma relacionar os empreendimentos
rurais de grande propor¢do com o desmatamento na Amazonia e no
Cerrado (RAJAO, et al, 2020). Segundo estudo publicado na revista
estadunidense Science, apesar de a maior parte da producio agricola
brasileira ser livre do desmatamento, 2% (dois por cento) das pro-
priedades rurais na Amazdnia e no Cerrado sdo responsaveis por 62%
(sessenta e dois por cento) de todo o desmatamento destes biomas.

Os dados sdo confirmados pelo Relatério Anual do Desmatamento
do Brasil, que apontam que 90,1% da drea desmatada em 2022 no
Brasil foi detectada na Amazonia e no Cerrado, e que 50 (cinquenta)
municipios respondem por mais da metade do desmatamento no Bra-
sil, sendo que a agropecudria foi o principal vetor de desmatamento,
com 95% de supressdo da vegetacio nativa (MAPBIOMAS, 2023).

Assim, grande parte do desmatamento no Brasil decorre de uma
pequena porcentagem de imdveis rurais, supostamente “produtivos”.

Contudo, a ideia de produtividade, de per si, ¢ um conceito que deve
ser observado sob um viés critico. O signo “produtividade” é termo
de tessitura ampla, sujeito a polissemias e a interpretagdes diversas e
abertas. Assim, cabe questionar: produtivo para quem? Produtivo de
que forma? O que considerar para medir tal “produtividade”?

No que concerne ao Direito, a “produtividade” do imével rural é
chamada de Grau de Utilizagio (GU) e é obtida em funcfo da razdo
entre a drea total do imével e a drea aproveitavel:

GU = 4rea efetivamente utilizada / 4rea aproveitdvel

A drea aproveitdavel do imével corresponde a drea tributavel, ex-
cluidas as dreas ocupadas por benfeitorias tteis e necessdrias. Em suma,
a drea aproveitdvel, é aquela em que é possivel a exploracio agrope-
cudria (art. 10, VI, da Lei n.© 9.393/96).

A drea efetivamente utilizada, por sua vez, é aquela que, no ano
anterior ao fato gerador do ITR, tenha sido aproveitada para plantio
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com produtos vegetais, pastagem (nativa ou plantada), exploracio
extrativista, servido de explora¢do aquicola ou granjeira, ou ob-
jeto de implantacio de projeto técnico (artigo 18, do Decreto n.°
4.382/02).

Tal defini¢io, por si s6, pode ser objeto de criticas. Condicionar a
produtividade de um imével rural 2 extensdo da drea voltada a agrope-
cudria ignora que a Constitui¢io Federal determina que a proprieda-
de rural cumprird sua fun¢io nfo apenas com atividades extrativistas,
mas também promovendo a preservacio do meio ambiente e de seus
recursos naturais.

A inclusdo de dreas preservadas no célculo do grau de utilizacio,
aumentando o dividendo do GU, implicaria em uma 4rea produtiva
maior para fins fiscais e, portanto, em uma aliquota menor do ITR, o
que confirma a vocacfo extrafiscal do imposto em matéria ambiental.

Na realidade, especificamente no caso das dreas destinadas a pas-
tagem e exploracio extrativista, a Instrucio Especial n.® 19/80, do
Instituto Nacional de Colonizacdo e Reforma Agraria (INCRA) e os
anexos da Instru¢io Normativa da Secretaria da Receita Federal do
Brasil (RFB) n.® 256/02, estabelecem indices minimos de produtivi-
dade fixados para cada municipio de pafs e definem a drea médxima na
pecudria que pode ser considerada como drea efetivamente utilizada.

Atividades extrativistas também gozam de indices minimos de ren-
dimento, ao passo em que as pastagens em formacio e atividades agri-
colas ndo estdo sujeitas a quaisquer controles de produtividade, ainda
que sejam parte relevante da atividade agropecudria (LACERDA;
SILVA, 2014).

Ademais, os indices de lotacio adotados como referéncia para as
atividades agropecudrias estdo drasticamente defasados, nio tendo
sido atualizados pelo INCRA desde 1980, ainda que o artigo 11, da
Lei n.® 8.629/93, estabeleca que a atualizac¢io sera periédica.

Portanto, a baixa arrecada¢io do ITR n#o parece decorrer de altos
niveis de produtividade e/ou de grandes parcelas de dreas excluidas da
drea tributdvel dos imdveis rurais em fun¢io da existéncia de dreas de
preservacio ambiental. Ao revés, a literatura especializada credita a
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baixa arrecadacio as deficiéncias da legislacio, fiscalizacdo e cobranca
do tributo.

Bernard Appy (2015) atribui a diminuta arrecadac¢io do ITR a2 uma
baixa aliquota média e a regressividade do VINt (em R$/ha). Em
outras palavras, embora a aliquota do imposto seja progressiva, quanto
maior o imével, menor é o valor da VT Nrt.

Outro problema apontado por Appy e por outros autores (AN-
DRADE; BACH, 2020) ¢ a natureza autodeclaratéria do ITR, uma
vez a Declaracio do Imposto Territorial Rural (DITR), utilizada pela
fiscalizacdio, é preenchida pelos préprios contribuintes, o que pode dar
margem para declaragdes inexatas, como: (i) subavalia¢do do valor de
mercado da terra nua; (ii) superestimacio da drea nio tributdvel (de
interesse ambiental); e, (iii) superestimacio do GU da drea aproveits-
vel (APPY, 2015).

Por vezes, o VTN declarado é muito inferior ao valor efetivo de
mercado da regido, ou o desmatamento real é muito superior ao in-
formado pelo contribuinte, o que acarreta um valor do I'TR recolhido
mais baixo do que aquele seria devido (SILVA; BARRETO, 2014). A
fiscalizaciio ineficiente da Unido (e dos Municipios, quando da exis-
téncia de convénio que municipaliza a cobranca) implica, assim, ndo
apenas em uma subarrecada¢io, mas também no esvaziamento do po-
tencial extrafiscal socioambiental do ITR e, portanto, de todo o arca-
bougo teleoldgico do tributo.

Ademais, a limitacdo de sistemas de cadastros de imdveis georrefe-
renciados agrava a precariedade da fiscaliza¢io do ITR. Embora a RFB
adote o Cadastro de Iméveis Rurais (CAFIR) para a fiscalizacdo dos
iméveis que sofrem a incidéncia do ITR, trata-se de uma obrigacio
acesséria preenchida exclusivamente pelo contribuinte e, sem a con-
traprova obtida com a fiscalizacio da administracio publica, torna-se
suscetivel a declara¢des inexatas.

E importante observar que existem cadastros de iméveis georrefe-
renciados no Brasil com capacidade para fiscalizar de forma mais efi-
ciente os imdveis rurais. O Cadastro Ambiental Rural (CAR), insti-

tuido pelo Cédigo Florestal de 2012 (Lei n.® 12.651/12), é um registro
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publico eletrdnico que integra informacgdes sobre os imdveis rurais
como a existéncia de extensdo de dreas de preservacio permanente, de
reserva legal, de reflorestamento e demais formas de vegetacio, além
de dados georreferenciais do perimetro do imével, dreas de interesse
social e de utilidade piblica. Embora seja um cadastro obrigatério para
todos os imdveis rurais, nfo é adotado pela fiscalizacio do ITR.

Appy (2015) afirma, ainda, que dados como a drea de interesse am-
biental ndo tributdvel e 0 GU também estdo drasticamente subesti-
mados, o que é atribuido ao baixo retorno de deslocar um contingente
expressivo de funciondrios para realizar um trabalho de fiscalizacio
arduo, em fun¢io de um imposto de baixo potencial arrecadatério.

Contudo, conforme j4 afirmado nas se¢des anteriores, o objetivo
constitucional do ITR ndo é apenas ou precipuamente o de angariar
receitas pablicas, mas, sim estimular a produtividade no meio rural e
promover a protecio ambiental, ambi¢des que deveriam chamar mais
a atencfo dos fiscos federal e municipal.

Outra limitac¢do do ITR ¢ o fato de que o descumprimento da le-
gislacio ambiental nio acarreta majoracio de aliquotas do imposto.
Nesse caso, se uma propriedade rural promover desmatamento irre-
gular para ocupé-la de forma “produtiva”, ndo havers penalidades na
apuracio do imposto.

[sso também se d4 porque a majoracdo do tributo em razio do des-
cumprimento da legislacio ambiental violaria o artigo 3° do Cédigo
Tributério Nacional (CTN), que conceitua tributo como “(...) toda
prestacdo pecunidria compulséria (...) que ndo constitua sancdo de ato
ilicito”.

Em outras palavras, o tributo nfo pode ser utilizado como obje-
to de sanc¢io. Nesse caso, a extrafiscalidade, embora possa estimular
ou desestimular comportamentos, apenas pode fazé-lo com relacio as
condutas permitidas, nunca, com relacio aquelas proibidas. Guilher-
me Adolfo dos Santos Mendes (2009) assim aborda a questdo, verbis:

“O tributo pode exercer a fun¢io sancionatdria, exceto a relativa a
sang¢io negativa pela pratica de conduta proibida. A regra tributdria
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pode premiar condutas obrigatdrias e permitidas, bem como igual-
mente desestimular comportamentos permitidos, mas nfo os proi-
bidos. O tributo s6 pode ser empregado com fun¢io extrafiscal ne-
gativa para desestimular condutas permitidas, jamais as proibidas”.

Existe, ainda, a problemdtica quanto a progressividade do ITR, cal-
culada unicamente em func¢io da drea total do imével e ndo da drea
tributdvel. Isso significa que imdveis maiores, e cuja extensdo seja re-
coberta, em larga escala, por dreas de interesse ambiental (nfo tributd-
veis), e por uma propor¢io menor de dreas tributdveis, pagardo aliquo-
tas maiores, se comparados a imdveis com menores dreas de interesse
ambiental e mais dreas tributdveis.

A aparente contradi¢io € ilustrada no seguinte célculo do ITR, em
iméveis com o mesmo GU:

Imével A | Imével B
Extensio total (ha) 10.000 1.000
Areas de Preservacio Permanente 900 200
Areas tributéveis 100 800
Grau de Ultilizagio 80% 80%
Aliquota Incidente 0,45% 0,15%

Observe-se que o “Imével A”, embora tenha uma extensdo 4,5x
mais recoberta por APPs do que o “Imével B”, recolhe uma aliquota
de ITR 3x maior, ainda que ambos os iméveis tenham o mesmo grau
de utilizacio.

O exemplo ilustra a escolha do legislador em privilegiar uma légica
extrativista para a cobranga do ITR, em detrimento as premissas so-
cioambientais, o que € ressoado para grande parte do complexo nor-
mativo do imposto.
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4. Modelos Agroecolégicos de Produ¢ao e o ITR

A agroecologia sugere a ado¢io de praticas sustentdveis de cultivo e
producio no ambiente rural, abrangendo elementos sociais, econdmi-
cos, culturais e ambientais das comunidades locais em que estdo inse-
ridos, tendo por principio a equidade na produgio (ALTIERI, 1987).
Trata-se de um contraponto aos modelos de produ¢ido voltados unica-
mente para o acimulo de capital e de expansdo agropecudria (LEFE
2002).

Nio se trata apenas de adotar préticas ecologicamente corretas na
producio agropecudria, mas também de adaptar-se e ser adaptada as
identidades, praticas e culturas locais, para a concretizagio de equida-
de e melhores condigdes aos trabalhadores rurais (LEFE 2002).

A agroecologia também se opde a utiliza¢io de componentes qui-
micos e biolégicos no manejo de plantas e animais, o que ndo significa
a abdica¢io de tecnologias e maquindrios desenvolvidos no curso da
modernidade (LEFE 2002).

A despeito desse cendrio, Francisco Roberto Caporal e José Anto-
nio Costabeber (2002), apontam deficiéncias no uso do termo “agroe-
cologia”, ora como se fosse um modelo de agricultura, ora um produto
ecoldgico, ou mesmo uma prética, uma tecnologia agricola ou mesmo
uma politica publica. Os autores defendem a agroecologia como uma
ciéncia ou disciplina cientifica de natureza multidisciplinar, com uma
série de principios, conceitos e metodologias, com o fito de avaliar
agroecossistemas.

Os agroecossistemas sdo considerados unidades fundamentais de
estudo das interven¢des humanas no que tange ao desenvolvimento
rural sustentdvel, porquanto abrigam uma série de ciclos bioldgicos,
energéticos e relagdes socioecondmicas, nos quais busca-se uma anli-
se sistémica e holistica interrelacionada deste conjunto de agdes.

Os objetivos da agroecologia nio sdo o aumento da produ¢io, mas
sim a otimiza¢do do equilibrio do agroecossistema, o que implica em
uma andlise multidisciplinar das relagdes existentes entre pessoas, cul-
tivos, solo, dgua, fauna e flora. O enfoque agroecolégico depende da
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aplicacdo de conceitos de uma série de outras disciplinas cientificas,
como a Ecologia, a Agronomia, a Sociologia, a Antropologia e a Eco-
nomia, entre outras.

Ao tratar das bases epistemolégicas da agroecologia, Norgard
(1989) explica que a natureza do potencial dos sistemas social e biolé-
gico pode ser mais bem compreendida por meio de conhecimentos de
culturas tradicionais, o conhecimento formal, social e biolégico, das
ciéncias agrarias. Em outras palavras, trata-se de comungar os saberes
tradicionais de comunidades e culturas locais, com a praxis da ciéncia
ambiental.

Roberto Caporal chama a atenc¢iio de que deve-se distinguir agri-
culturas de base ecoldgica, baseada em principios da agroecologia, das
agriculturas alternativas, que, embora apresentem técnicas, praticas e
procedimentos cujas conota¢des indicam objetivos sociais e ambien-
tais, ndo necessariamente valem-se das dimensdes da agroecologia
(2009).

Como exemplo, Caporal cita a agricultura orginica, que o autor vé
como “o resultado da aplicacdo de técnicas e métodos diferenciados dos pa-
cotes convencionais (...)”, mas que “ndo necessariamente precisam estar
seguindo as premissas bdsicas e os ensinamentos fundamentais da Agroeco-
logia” (2009).

Nesse contexto, o ITR pode alcancar sua finalidade socioambiental
ao induzir e estimular comportamentos e condutas voltados para pra-
ticas agroecoldgicas, no que se incluem no apenas modelos de produ-
CAo sustentdveis, mas também a preocupaciio com os direitos a vida,
dignidade e preservacio dos trabalhadores rurais e de comunidades
tradicionais indigenas e quilombolas, adaptados aos habitos e costu-
mes locais.
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5. Consideracdes Finais: Sugestdes de Alteracdes
Normativas para o Desenvolvimento do ITR Enquanto
Tributo Socioambiental

Como se pretendeu demonstrar, o ITR é um tributo extrafiscal por
exceléncia, e cujos objetivos extra arrecadatdrios convergem para a
efetivacio da funcio socioambiental da propriedade rural. Esta fun-
¢io pode ser observada sob dois paradigmas intrinsecamente relacio-
nados: (i) a dimensio dos direitos socioambientais dos habitantes
e trabalhadores do campo, como os direitos a vida, a dignidade, ao
trabalho, a liberdade, 4 alimentacdo, 2 moradia e a um meio ambien-
te, limpo, seguro e sauddvel e (ii) a dimensdo ecolégico-sustentdvel,
baseada na preservacio ambiental da fauna e da flora.

A despeito desse panorama juridico-constitucional, que tor-
na o ITR uma exac¢io propriamente socioambiental, o diagndsti-
co normativo da sua estrutura aponta diversas deficiéncias na sua
efetividade em alcancar tais designios constitucionais, em razio,
principalmente: (i) da natureza autodeclaratéria do tributo; (ii)
das limitagdes e ndo integracdo de sistemas de cadastro de imdveis
georreferenciados jd existentes e em uso por outros orgdos fiscais;
(iii) das dificuldades de fiscalizac@o; (iv) da progressividade das ali-
quotas do imposto unicamente em fun¢do da drea tributdvel; (v)
da inexisténcia de mecanismos de reducido da base de cdlculo para
proprietdrios rurais com policulturas e com imdveis com grandes
dreas de interesse ambiental que excedam o minimo legal; e, (vi) da
necessidade de atualizacdo periddica dos indices de produtividade
pecudrio e agricola.

Como contribui¢do para este debate, e a partir de solu¢des su-
geridas por Bernard Appy (2015) e Stenio Lacerda e Joana Alves
(2014), s@o apresentadas as seguintes consideragdes:

Entre as solu¢des partilhadas entre varios estudos, sugere-se que
o VTN deixe de ser autodeclaratério. Nesse caso, o VIN seria cal-
culado com base em pesquisas de precos de imdveis da regido, que
multiplicaria o VTN por hectare, a fim de obter o VINt. Com isso,
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diminuem-se as chances de prestacio de informacdes inexatas, ou
mesmo fraudulentas, por parte dos contribuintes.

A problemdtica desta soluciio reside na exclusividade de o fisco ar-
bitrar o VIN com base em critérios préprios e sem a possibilidade de
contestacio dos contribuintes. Embora a administracio pudblica de-
fina alguns indices utilizados no célculo dos tributos, a exemplo da
Margem / Indice de Valor Agregado adotado no célculo do ICMS na
modalidade de substitui¢io tributdria’, a apura¢io do VTN impacta
diretamente na base de célculo do ITR.

Em caso semelhante, o Superior Tribunal de Justica (STJ) fixou o
entendimento vinculante de que o valor da transacio da alienacio de
bem imével informado pelo contribuinte, utilizado como base de cal-
culo do Imposto sobre a Transmissao de Bens Iméveis (ITBI), goza de
presuncio de legitimidade, apenas podendo ser afastado pelo fisco me-
diante regular instauracio de processo administrativo préprio (ST],
2022). Solucgio semelhante pode ser adequada também para o ITR,
caso adote-se 0 modelo de arbitramento do VTN pelo fisco federal/
municipal.

Outro ponto compartilhado entre os especialistas quanto a neces-
sidade de adequagdes na legislacio do ITR diz respeito a ado¢do do
CAR para fins de fiscalizacio. Appy (2015) sugere que a razdo entre as
areas de interesse ambiental (ndo tributdveis) e a 4rea total do imével
utilizada para apurac¢io do ITR, corresponda a razio entre as dreas de
interesse ambiental declaradas e a drea total declarada no CAR. Em
outras palavras, trata-se de adotar o CAR como mecanismo de fisca-
lizacdo das 4reas protegidas das propriedades rurais, o que nfo apenas
facilitaria a fiscalizacio do imposto, mas também evitaria declaracdes
inexatas e fraudulentas, dificultando a superestimacio de dreas de pre-
servacio ambiental.

3. Indice percentual definido pela legislacio que serve de pardmetro para o pagamento
antecipado do ICMS por meio da Substitui¢do Tributdria (ST), em que o pagamento do
imposto ¢ deslocado (antecipado ou postergado) entre os diversos contribuintes de uma
mesma cadeia produtiva, como técnica de arrecada¢io.
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O Instituto Brasileiro do Meio Ambiente e dos Recursos Naturais
Renovaveis (IBAMA) jd conta com sistemas de acompanhamento de
desmatamento de dreas de preservacio permanente por meio de ima-
gens de satélite (GALVAO, 2023) e cuja integracio com sistemas de
fiscalizacdo da RFB possibilitaria um maior controle das dreas declara-
das como de interesse ambiental pelos contribuintes na apuragio do
ITR.

De forma semelhante, é um consenso légico que os indices mini-
mos de produtividade da legislacio do ITR sejam revistos, uma vez
que a defasagem dos parAmetros passa dos 40 (quarenta) anos, com a
primeira e Unica sistematizac¢io tendo ocorrido em 1980, por meio da
Instruciio Especial n° 19/80, do INCRA. E certo que os parAmetros
atuais de produtividade agropecudria sdo muito superiores aos de qua-
renta anos atras.

Ainda sobre os indices minimos de produtividade, aponta-se a ne-
cessidade de que eles sejam estabelecidos para outros segmentos das
atividades produtivo-econdmicas do campo, como a agricultura, e
com a diferenciaciio de parAmetros para cada tipo de cultura.

De forma geral, é importante que tais modificacdes da legislacio do
ITR ndo o tornem excessivamente complexo, seja para os contribuin-
tes, seja para a fiscalizacio. A literatura aponta que a complexidade da
legislacio eleva os custos de conformidade, aumentando o contencio-
so judicial e administrativo, e criando um ambiente de desconfianca
entre fisco e contribuinte e, portanto, entre o Estado e o cidaddo (PI-
MENTA; SCABORA, 2023).

Lacerda e Silva (2014), por sua vez, sugerem que apenas as dreas
do imével cujo uso seja autorizado pelo Cédigo Florestal possam ser
consideradas como efetivamente utilizadas, o que impacta no grau de
utilizacdo. Dessa forma, as dreas do imével que excederem os limites
legislativos ndo serdo consideradas utilizadas, o que reduzird o GU do
imével e, portanto, elevar4 a aliquota.

A proposta dos autores, embora interessante, pode esbarrar nos li-
mites da conceituac¢io de tributo do artigo 3° do CTN, que veda a ado-
¢do da exagio como método sancionatério. Assim, o descumprimento
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da legislacio ambiental pelos proprietérios rurais acarretaria, indireta-
mente, na elevacio da carga tributdria. Retomando as ideias de Gui-
lherme Adolfo dos Santos Mendes (2009), a dimensdo extrafiscal de
elevacio da carga tributdria apenas pode ser adotada para desestimular
comportamentos permitidos.

Por fim, Lacerda (2011) ainda propde que a progressividade das ali-
quotas do ITR seja em fun¢io da drea tributdvel e ndo da 4rea total, a
fim de evitar que imdveis maiores e com grandes propor¢des de dreas
de preservac¢io permanente paguem uma aliquota de ITR superior ao
de imdveis menores, com baixas propor¢des de dreas de preservacio,
ainda que com o mesmo GU.

O confronto destes problemas e a busca por solu¢des ndo implica,
naturalmente, em um imposto mais efetivo em termos sociais e ambien-
tais, diante da complexidade das relagdes econdmicas, sociais e juridicas
da questdo. Contudo, tratam-se de questdes que devem ser enfrentadas
a fim de que o ITR alcance seu pleno potencial socioambiental.
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Ethics, Tax Avoidance, and ESG:

Making sense of it all... The future of tax planning

Pedro Vidal Matos

Abstract: The ESG agenda has reached the tax field, calling for a fresh
look at tax planning, superimposing an ethical analysis over the tra-
ditionally followed legal approach. This requires examining the in-
terplay between Law and Morality — placing focus on actions that, al-
though legally compliant, may nevertheless be ethically questionable
— and acknowledging the existence of a mismatch between the two
normative systems. Such mismatch is to a large extent unavoidable
and, what is more, it should be taken as perfectly natural and sound.
If nothing else, it is the result of two inherent traits of any properly
functioning legal order: the fundamental values of legal certainty —
entailing that statutes must be laid down ex-ante — and of equality —
demanding issues to be addressed in general and abstract terms.

Although taxes are a creation of Law, with legal statutes dictating
what the right amount of tax is, this does not mean there is no room
for choice. Taxpayers may alter their behaviour to modulate how tax
law applies. Moreover, when required to self-assess taxes, taxpayers
have first-say on how tax law is to be construed and applied. Indeed,
the existence of choice is at the starting point of any tax minimisation
activity.

An ethical approach to the exercise of such freedom demands a
conscientious attitude towards taxes, ascertaining the different values
at stake to discern where to place the ethical divide between right or
wrong when it comes to tax minimisation activities.
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Sustainability lays at the absolute heart of such analysis, providing
precious guidance as to how to manage one’s tax affairs ethically, be-
yond simply doing what is legal, to satisfactorily meet ESG require-
ments. Such is the future of tax planning: to grasp the difference be-
tween doing nothing legally wrong and doing something morally right!

Keywords: Tax Avoidance, Law, Morality, Conscientiousness, Sustaina-

bility, ESG, Tax Planning

1. Introduction

The purpose of this work is to address the subject of tax minimisation
activities', superimposing an ethical analysis over the traditionally fol-
lowed legal approach. Focus is especially placed on actions that, al-
though legally compliant, may nevertheless be ethically questionable.
Ethics is taken as the practical discipline engaged in the philosophical
study of Morality?.

An ethical analysis seeks to rationally identify and explain the
standards dictated by Morality, establishing conclusions of what are
good or bad ends to pursue in life and what is right and wrong to do
in the conduct of life.

Moral rules are therefore a tool in the search for individual life
fulfilment. But, perhaps more significantly, moral rules provide an en-
vironment of successful social cooperation and peaceful coexistence
between different people, securing a safe space for individual choice

1. The concept of tax minimisation activities, as used herein, encompasses any human action
thought of and implemented with the intent of saving taxes, irrespective of the corre-
sponding legality.

2. The ideal of Mordlity referred to herein is not that of conventional morality — a “set of
norms of a particular society that are generally accepted and followed by the society’s mem-
bers”, as defined by Deigh (2010, p. 8) —, but, instead, that of an universal ideal grounded in
reason, comprising standards “found, not by observing and analyzing the complex social life
of a particular society, but rather by reasoning and argument from elementary facts about
human existence taken abstractly” (Deigh 2010, p.10).
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and free-will, which in turn is a precondition to leading one’s life in
accordance with one’s aims and beliefs. Highlighting the importance

of moral rules Nowell-Smith (1954, pp. 228-229) states:

“Moral rules are necessary for two main reasons. In the first place
every man has a great variety of aims which cannot all be ful-
ly achieved because they conflict with each other. (...) But the
achievement of co-ordination between a man’s own aims is clearly
an unimportant reason for having moral rules when compared with
the need for co-ordinating the aims of different people. Indeed,
until we mention this, we hardly seem to have touched on moral
rules at all; for, although we do sometimes talk about duties to our-
selves, most of our duties are duties to others. There are two main
reasons for having social rules. (a) To enable people to co-operate
successfully in activities which, either logically or in practice, they
could not carry individually; (...) (b) The aims of different people
conflict, and if there were no rules for settling disputes the resulting
anarchy would be such that no one would achieve his aims”.

[t is worth noting that the purpose of moral rules bears some re-
semblance with the goals sought by legal rules. Law forms a binding
normative order which makes coordination of efforts possible and, of
course, it provides for the settlement of disputes between members
of the community’, governing the use of violence and outlining the
limits to individual freedom.

However, unlike moral rules, legal rules are specifically designed
by the governing bodies of the community and can be changed to
meet the corresponding will or needs*. Moreover, mainly because of
the adverse consequences attached to their breach — but also to allow

3. The Law as a concept is regarded as an “institutional normative order (...). An elaborate set of
patterns for human conduct (...which...) is taken to be binding on all persons within the ordered
domain (...and...) amounting to a rationally intelligible totality” (MacCormick 2007, p. 11).

4. Within the present analysis, Law shall mostly be referred-to having in mind its positive
facet: as a compendium of provisions, “laid down through intentional human acts aimed at
regulating human conduct” (MacCormick 2007, p. 243).
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for widespread compliance —, legal certainty is needed, and, to that
effect, rules are typically laid down prior to their application and their
content and meaning publicly advertised as clear as possible. Law can
certainly provide a minimum standard of requirements, rules, and reg-
ulations, as well as mechanisms for enforcement, accountability, and
redress. [t can also provide incentives, guidance, and support for mor-
ally correct choices. But legality is no substitute for morality.

The field of Business Ethics, a subdivision of general Ethics, specifical-
ly addresses the behaviour of organizations, acknowledging their impact
on Society as a whole (Donham 1929). It is from that field that concepts
such as Corporate Social Responsibility, Corporate Sustainability and, more
recently, Environmental Social Governance (or “ESG”) have stemmed,
attempting to provide a framework that can be used by investors, corpo-
rations, and other stakeholders to evaluate the performance and impact
of organizations on the communities which they are a part of.

As such, ESG can be seen as the consequence of a moral approach
to business activities, in the sense that it reflects a commitment to
contribute to the common good, respect human dignity, protect the
environment, and uphold ethical principles and norms.

2. The interplay between Law and Morality

Given the specific subject of this analysis, taxes being legally created,
levied, and collected, it is suitable to start by clarifying the differences
and similarities between Morality and Law.

The interplay between Law and Morality has been the subject of an
endless debate. Over the ages, many of Mankind’s greatest legal and
philosophic minds have devoted themselves to ascertaining just how
moral rules and legal rules are to interact. The fact that no consensus
has been reached among them in answering such seemingly simple
question is blatant proof of the intricacy of the problem’.

5. Most of such debate has been centred on the dependency of Law from Morality, with
authors taking sides sustaining either the absence (Hart 1958) or the existence (Fuller
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Nonetheless, it would be safe to state that Morality and Law each
dictate a separate normative system aiming at influencing human be-
haviour. Even if their commands may sometimes coincide — as they
often do —, one should not mistake similarity for identity.

One may satisfactorily distinguish Law and Morality on the
grounds of their respective concerns. Law is primarily focused on at-
taining peace, liberty, and justice. It therefore merely imposes those
basic moral rules indispensable for the accomplishment of such goals.
In addition, Law is not concerned with the inner motives behind
individual actions. Simple and accurate compliance with legal rules
is what is sought, to be secured using force if necessary. Quite differ-
ently, Morality focuses on the improvement of mankind, calling for
an inner adherence to its rules, a conscious voluntary acceptance
without which an action is of no real moral value (Machado 1982,
p. 59).

Of course, one could take the view that for a statute to be legally
binding it must ultimately conform to moral standards or even that
the only relevant morality, at least as far as normative systems are
concerned, is that which is enshrined in legal statutes. Those ex-
treme views, however, would only avert the issue. It is not hard to
think of morally questionable legal statutes, just like it seems unreal-
istic to argue that there can be no moral obligations unless they are
backed-up by legal statutes. It follows, therefore, that one’s actions
may be separately tested against both legal and moral standards.

1958) of such nexus. From such debate, one gathers that “law and morality are concep-
tually distinct. Yet they interact most intimately” (MacCormick 2007, p. 263). Each
plays a different role and acts in a different way: “law is addressed to external freedom,
and morality to internal freedom. Law speaks to the relations between people in society;
morality speaks to the struggle within each person between reason and desire” (Fletcher
1996, p. 141). Notwithstanding, one should not seek to shed light on the issue by simply
comparing Law and Morality as two separate, unrelated, normative systems. The two
mutually influence each other: “the institutions of the law are among the factors of envi-
ronment which shape the individual moral attitudes. The latter, for their part, are among
the practical factors which through moral legal consciousness, go to shape the evolution

of the law” (Ross 1959, p. 63).
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The existence of non-coinciding legal and moral standards opens
the way for a mismatch between the border of legality and that of mo-
rality. Graphically, such mismatch may be illustrated as follows:

Legality Morality

LM M

Fig. I - The Law and Morality mismatch - by the author

Thus, from a theoretical point of view, the existence of two separate
standards entails that there are bound to be ethically wrong actions
that are nonetheless legally acceptable (L above), as well as legally
prohibited deeds that would be acceptable on strictly moral grounds
(M above).

Nevertheless, given that, at least at large, laws are grounded in
reason and tend to reflect legitimate choices of the relevant political
community, the legality of an action is likely to bear some weight in
the determination of the corresponding morality. Although the mor-
al value of legality is not unconditional®, if legality in itself is held
as morally relevant, to morally justify behaviour contrary to a legal
statute (M above) becomes correspondingly harder. In any case, more

6. Quoting Higgins, one should not forget that “Law is instrumentally valuable; it is good
only because it can be good to people, who possess final value. It lacks the intrinsic val-
ue that other goods not ends-in-themselves may possess. Great artistic achievements are
intrinsically good though not ends-in-themselves. Law and legal systems are instruments,
capable of realizing both great good and great harm. The procedural aspects of the rule of
law are law’s internal check on this ambivalent potential” (2004, p. 53). On the debate
over the moral value of Law, see Raz (2009, p. 250-261).
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often than not, an ethical analysis will prove the most useful in a sce-
nario of legality, when considering between two equally legal courses
of action. The right ethical conduct will tend to be both morally and
legally acceptable (LM above). In other words, ascertaining the ethi-
cal divide between right or wrong becomes more relevant, in practice,
whenever it happens to fall within the legality space (L vs. LM above).

3. Tax Law and Tax Morality

As far as tax minimisation strategies are concerned, the fundamental
legal divide is that between tax evasion and tax avoidance’. Tax evasion
is illegal. It entails non-compliance with legal statutes. Moreover, giv-
en the gamut of compliance obligations typically in place, ancillary to
the actual payment of taxes, such evasion will characteristically in-
volve the misrepresentation of reality to the tax authorities®. Actions
or situations legally attracting undesired tax consequences have come
into existence but are concealed to minimise the payment of tax.

By contrast, tax avoidance may be defined as the legal pre-arrange-
ment of actions or situations to either prevent the occurrence of taxa-
ble events or to cause a legal statute containing an exemption or a sim-
ilar tax benefit to apply. In any case, a more favourable tax treatment

7.0One has chosen the expressions tax evasion and tax avoidance to mark the legal divide be-
tween illegal and legal tax minimisation strategies or activities, refraining from further di-
vision of those two areas, for which one sees no real useful purpose, at least within the scope
of this analysis. Expressions like tax planning or tax mitigation are consequently not used to
that effect. On the subject-matter of legal and illegal tax minimisation there is a massive
amount of literature, this being an area of research favoured by many scholars (Afschrift
2003; Courinha 2004; Sanches 2006; Torres 2008; Da Rocha 2023). On the increasingly
pervasive use of the term tax avoidance, especially in legislation, to cover very different
realities, to some extent at the expense of accuracy, see Gammie (2020, p. 135-153).

8. Nonetheless, a plain and simple choice not to pay a tax legally due, without any misrep-
resentation of facts, must also be qualified as a form of tax evasion, rudimental as it may be.
[t is what typically occurs in cases of tax resistance, a form of civil disobedience, which may
be define as the refusal to pay tax because of opposition to the government, its policy, or
simply to taxation in itself — on tax resistance, see Cainzos (1986, p. 9).
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than that which would otherwise apply is attained. Tax triggering
events foreseen by law do not occur and as a result, even after full and
accurate disclosure, undesired tax consequences are avoided’. Legality
of conduct is therefore a concern, and it is secured thanks to prior
knowledge of the potentially applicable legal statutes, pondered upon
the process of deciding between different possible courses of action.
An important remark to be made regarding the legal divide be-
tween tax evasion and tax avoidance concerns substance over form doc-
trines such as abuse of law, frau legis, sham, or economic substance. Irre-
spective of being expressly foreseen in legal statutes or simply being
the result of judicial activity, those doctrines all share the purpose of
providing a last resort to counter unacceptable legal outcomes, having
regard to the situation under analysis and the purpose of the legisla-
tion at stake. Grounded in reason, they deny the legal effects typically
attached to a given fact or situation, either by expressly refusing such
effects considering the intolerability of its existence, or by construing
the legal provisions applicable to such facts or situations in such a way
that they do not bring about such intolerable legal consequences.
What must be stressed herein is that applying substance over form
doctrines amounts nonetheless to making a legal judgement, ascertain-
ing the legal divide between illegal evasion and legal avoidance. Even
if they tend to come into play post facto, they are still Law. Adjusting
what would otherwise be the outcome of legal provisions, these doc-
trines form part of the legal system and therefore still work to draw
the line between legality and illegality'®. In short, substance over form
doctrines amount to legal tools which, under a criterion of reasonability,

9. Afschrift interestingly breakdowns tax avoidance strategies according to their level of
sophistication, ranging from simply abstaining from any action to legally eroding the tax base,
comprising in-between actions such as the replacement of the adversely taxed action by an-
other with a comparable economic result, the refusal to formalise actions avoiding rendering
them legal effect, and the physical evasion from the legal order to engage in the economic
activity concerned elsewhere (2003, p. 17-28).

10. Hence, for any tax avoidance conduct to retain such qualification it will have to be ca-
pable of surmounting an examination under such constraints. If it does not, it will be illegal
and therefore amount to no more than tax evasion. For this reason, general anti-avoidance
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aim at preventing the occurrence of legal outcomes seen as unaccept-
able by reference to the legal system in force as a whole. Indeed, such
doctrines preserve the consistency of the legal order in extreme cases,
quenching the appetite for justice and preventing a direct application
of Morality which, if it was to occur, could helplessly erode the author-
ity of Law and jeopardize legally protected values such as freedom and
justice.

Whenever substance over form doctrines form part of the existing
legal order, it seems hard to explain the existence of tax minimisation
activities that are legal — therefore passing such doctrines’ tests and
meeting their corresponding thresholds — but are nevertheless deemed
as morally unacceptable. Indeed, one would expect that under a rea-
sonable legal order, any behaviour suitable to be legally upheld and
capable of remaining undeterred by substance over form doctrines would
be morally unassailable.

Unfortunate as it may be things are not that straightforward. Sub-
stance over form doctrines are insufficient to make Law and Morality
coincide. This is to some extent unavoidable and inherent to the co-
existence of both concepts but, what is more, such mismatch should
in fact be taken as perfectly natural and sound.

In the real world, legal statutes have multiple flaws. It is true that
they reflect political choices, but they are also typically the result of
political compromise. From the onset, one should therefore never for-
get that the context in which statutes are drafted is one not entirely
governed by reason and reason alone. Generally speaking, legal rules
need not be reasonable to exist as such. Of course, one expects legal
rules to be logical and coherent, but reasonability is prima facie not a
requirement of legality.

In addition to this somewhat mundane observation, analysing the
reason behind the Law and Morality mismatch, one must above all
bear in mind the shortcomings inherent to the workings of any prop-
erly functioning legal order. First and foremost, the fundamental value

rules are actually wrongfully (or euphemistically) named. They should more adequately be
regarded as general anti-evasion rules or general anti-abuse rules.
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of legal certainty entails that statutes must be drafted and laid down
ex-ante, prior to their entry into force. The importance of certainty
should not be neglected or disregarded!!. It is a crucial requirement of
any properly functioning legal order. It is certainty as to the applica-
tion of legal rules which permits Law to be viewed as securing liberty
and not just an ordered, disciplined society. On the other hand, con-
cerns for equal treatment of all those under law, dictate the need to
address issues in general and abstract terms!?.

These traits, inherent to the rule of Law, all seem perfectly valid
and reasonable in themselves. However, the need to expressly state
the applicable legal rules beforehand, in abstract terms, does entail
that, when legal statutes are actually applied to real life situations,
the Law may fall short of rendering the desirable outcome in terms of
reasonability. For instance, a statute may fail to attach legal effects to
actions or situations with no relevant difference from others to which
such effects were expressly appended, quite simply because the possi-
ble occurrence of the former was not contemplated when the legisla-
tion was drafted. On the other hand, legal consequences dictated by
a statute may prove intolerable on the face of an expressly foreseen
action or situation because such consequences were not thoroughly
considered upon the drafting of the law.

[t is not hard to see how certainty and equality under the Law
would not survive in a world where legal rules were held as having
to coincide with moral rules or had their meaning directly dictated
by the latter. Although they sometimes may ultimately render similar
results, what is important to remark is that legal analysis and moral
reasoning differ profoundly in their workings. Legal analysis concerns
the interpretation of previously established abstract rules which pur-
portedly reflect a political choice as to the best way to achieve a de-
sired balance between peace, justice, and freedom. Ethical reasoning
is different: it is made in the face of either real or imaginary situations,

11. Identifying the need for legal certainty as an impediment to an absolute coincidence
between legal and ethical rules, see C. Perelman (1990, p. 364-365).

12. Describing this characteristic of legal systems, see Fletcher (1996, p. 28-32).
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the relevant details of which are open to be determined — even if only
hypothetically — prior to reaching a conclusion. Each and every possi-
ble consequence of a given act may be weighted and considered before
ascertaining which action is morally good.

Finally, it should be stressed that the possibility of a legal order
generating incongruous or contradictory outcomes grows exponen-
tially whenever it is called to interact with other legal orders of equal
standing or value, as it is typically the case in international situations.
A legal order is expected to work as a coherent and rational whole —
and it supposedly does, at least most of the time. But it is pretty much
though-of and devised as a system closed within itself. Despite by and
large acknowledging foreign legal orders as equally legitimate within
their corresponding scopes of application — taking them as facets of
other States’ respective sovereignties —, each legal order is developed
separately, with its legislative bodies generally paying little or no re-
gard to the outcome of its likely interaction with all other legal sys-
tems. Inevitable as this may be, few would argue that the coexistence
of independently developed legal orders, simultaneously applying to
a given situation, carries with it an element of unpredictability that
may cause legality to further stray from reasonability.

In short, Law may not cover all the relevant issues, may vary across
jurisdictions, may be subject to loopholes, ambiguities, or inconsist-
encies, and may not keep pace with the evolving expectations and

demands of society. As remarked by Conrad (2022, pp. 250-251):

“Social morality, good behaviour and politeness are additional pre-
requisites for societal processes to run smoothly. The state as an
organisation cannot control, monitor and implement everything.
Even if one were to attempt to do so, the expense would be enor-
mous. On the other hand, if social rules were not adhered to by
anyone the social system would collapse. (...) Good manners, mo-
rality or more generally, behaviour in conformance with the com-
munity, is mostly transmitted through social education. This basis
for behaviour is another good needed for the society to survive, and
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which the people themselves must produce. It is not just a question
of rules and control. (...) Laws are a necessary prerequisite for the
functioning of an economic and social system but not sufficient.
Without morality it does not work. Laws can be ignored because
either control is incomplete or the punishment is not dissuasive”.

All this explains why, when tax planning decisions are made, the
search for a morally sound choice should not rely solely on how con-
templated alternatives are dealt with by the legal order concerned.
One should not victoriously call off the quest for a morally right con-
duct at the mere face of legality®.

4. The right ethical decision

Those wishing to adopt an ethical stance regarding taxes ought to still
reflect on what is right or wrong from a moral point of view, even when
facing two equally legal alternatives. It seems only adequate that such
a task should start by considering the nature and purpose of taxes.

Taxes are vital to the development and maintenance of the physical,
human, and legal infrastructure that enables the existence of effective
political communities, boosting the overall development of mankind
and underpinning values such as liberty and solidarity. In modern day
societies at least, taxes are also a creation of Law. Legal statutes typ-
ically dictate under what circumstances someone is required to pay a
tax and how much the corresponding amount is. As such, payment of
taxes is mandatory, not voluntary. Consequently, there should be no
doubt as to what the right amount of tax is. In short: there should be
no room for choice.

13. Such is, in fact, an inevitable consequence of conceiving Law and Morality as two sep-
arate non-coinciding normative systems. The view that the moral line is different from the
legal line “allows that it may be true that many or all instances of tax avoidance are morally
permissible. But this view at the same time holds that the bald statement that ‘taxpayers
are morally entitled to avoid taxes because it is not illegal’ is not necessarily true” (Prebble

& Prebble 2010, p. 128).
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However, as any tax advisor will agree, choice is all around us when
it comes to taxes. It may be that a single taxpayer is unable to alter
legal statutes', but taxpayers may certainly choose their actions, al-
tering behaviours so that a certain statute applies or so that it applies
in a certain way. Moreover, in an era in which taxpayers are, increas-
ingly more often, called to self-assess their own taxes — and even taxes
formally assessed by tax authorities are, more often than not, levied
on the basis of tax returns presented by taxpayers and automatically
treated with virtually no human intervention —, taxpayers actually
have first-say on how tax law is to be construed and applied.

In fact, the existence of choices is at the starting point of any tax
minimisation activity. What is more, there is a widespread culture of
tax avoidance, to a certain extent induced by tax systems themselves®.
On this very issue Freedman (2008, pp. 87-88) states:

“Governments are ambiguous about what they are trying to do
with the tax system. They want to raise revenue, of course, but they
also want to redistribute income and wealth to a greater or lesser
degree, and they wish to use taxation to mould behaviour and in-
fluence the economy. Sometimes these multiple aims conflict and
cause confusion. They also create complexity in the tax system.
Ministers and officials make statements castigating tax avoidance,
but they also encourage it by virtue of the structure of the systems
they create. They offer tax breaks as incentives to behave in certain
ways, and these special provisions and incentives create a culture

14. Although some do succeed in negotiating a special status, for instance undertaking
investment agreements with governments which entail tailor-made tax benefits. While
acknowledging this to be a form of sanctioned tax avoidance which does raises issues of equal-
ity, one will abstain from specifically addressing them herein. On such topic, see Nabais

(1994).

15. Portraying complexity as a threat to the tax system, Payne (2002, p. 173) states: “Tax
complexity (...) represents a triple threat to the tax system. First, it increases compliance
burdens, adding to waste and frustration. Second, it makes for an increasingly subjective
tax system, a system where right or wrong lose their meaning. Third, complexity encourag-
es cheating — which undermines public trust and confidence in the system. In the long run,
a complex tax system loses support of all segments of society: rich and poor, right and left”.
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in which tax planning is encouraged and actions are tax driven.
(...) In this way, the prize for behaving ‘well’ is often seen to be
a reduction in taxation. This sits uneasily with the idea that tax
is the fair price to be paid for participating in a civilised society.
Further, the creation of an environment in which tax is associated
with tax planning and there is active encouragement to take tax
considerations into account when making everyday decisions tends
to reduce the stigma that might otherwise attach to the use of ar-
tificial constructions entered into for tax purposes, since it appears
to the taxpayer to be a normal part of the way our rather incompre-
hensible tax system operates. (...) Underlying all these forms of [tax
avoiding] behaviour and the entire psychology of tax avoidance is
the belief inculcated by the factors above: that tax avoidance is le-
gal and, moreover, ‘normal’ (and therefore not ‘wrong’ or ‘unfair’)”.

Be that as it may, regardless of all the difficulties and predicaments
attached to the task at hand, they are not such as to render it impossible
to determine what is morally right or wrong when tax minimisation
activities are concerned. As remarked by Weston (2002, p. 28-29):

“Whether we admit it or not, we do make our own decisions. We
cannot pretend we are simply obeying some rules (or authorities)
that settle matters — ours only to obey. (...) Choosing is inescapa-
ble. The only thing we accomplish by denying our own responsibil-
ity is to make it easier for other to manipulate us (...) Let me say it
one last time: think for yourself!”.

How we are then to determine what is morally right or wrong? Such
is a task for which we must rely on our rationality as human beings.
Although the workings of our minds are to a large extent inextricable,
a morally right action is typically explainable and understandable by
most people's.

16. On the process of decision-making based on ethical theories, see Dathe et al. (2022,
p.102-105).
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The possibility of explaining and understanding implies that mor-
ally right actions are justifiable under commonly shared references of
our ability to reason. To justify an action as reasonable entails, not
only explaining the motives behind such an action, but also to sus-
tain the validity of such motives under the common rules of logical
reasoning. In a successful explanation, the addressee will agree with
the reasonability of the action, thus socially sanctioning the decision
made by the agent.

More significantly, an action deemed morally right will merit praise
by those who analyse it. The reason for such praise will be rooted, not
so much in the actual consequences of the action itself, but instead in
an approbation of the way of reasoning shown by the agent. A good
decision, from a moral point of view, will be one grounded in good
reasoning. Sound reasoning by someone will evidence the agent’s ca-
pability of accurately perceiving and pondering the relevant values at
stake, denoting awareness of all the relevant consequences of any con-
templated action. Finally, a decision to act in accordance with such
reasoning will indicate the agent himself to be someone who values
reason, reassuring others that future actions, whatever they may be,
will be equally thought trough and sound.

Conversely, morally wrong actions will denote a failure on the part
of the agent in adequately taking into account the relevant values
at stake, evidencing poor reasoning. Such poor reasoning will show
itself first and foremost in the form of unsustainability, if hypotheti-
cally the reasoning concerned was to be followed by all members of
the relevant community. With all likelihood, extending theoretically
the number of agents following the line of reasoning proposed will
unequivocally show the irrationality attached to it, signalised by the
social unacceptance of the foreseeable consequences of the contem-
plated action.

[t follows that conscientiousness, as an awareness of one’s own self
and one’s surroundings, is the key to consistently succeed in making

good moral decisions. As observed by Nowell-Smith (1954, p. 257-
258):
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“To be conscientious is not to conform to an accepted moral code,
but to conform to rules to which the agent himself thinks he ought
to conform. (...) There is a good reason for allowing conscientious-
ness a special place on the scale of moral virtues. A man who dis-
plays some other virtue, for example courage or honesty or gen-
erosity, can be relied on to do just those things that belong to his
special virtuous disposition; and these virtues can only be exercised
in comparatively narrow ranges of situations. But conscientious-
ness is a substitute for all other virtues, and its unique value lies
in this fact. The so-called ‘natural virtues’ are dispositions to do
certain sorts of things towards which we have, in general, a pro-at-
titude; and moral rules are rules enjoying these same things. Hence
the conscientious man will do exactly the same thing that a man
who has all the natural virtues will do. He does not do them for the
same reason; and he is not brave or honest or kindly, since he acts
for the sake of doing his duty, not for the sake of doing the brave,
honest, or kindly thing. But he will do what the brave, honest, and
kindly man does”.

And if conscientiousness is the method, sustainability is indeed the
yardstick against which to measure the contribution and impact of
the actions taken by both individuals and companies to the commu-
nity they form part of. Sustainability entails embracing a long-term,
strategic perspective, integrating the multiple facets involved in one’s
activity, with a view of striking a suitable balance between different
goals and values, in a way which permits them to be met and abided
by, continuously and consistently, over time.

[t is this sustainability approach that in recent years has taken front
stage, with the concept of ESG becoming a key framework for assessing
and managing environmental, social and governance factors!’. ESG

17.1n 2015, seeking to design a new global development framework, the General Assembly
of the United Nations adopted a resolution, entitled “Transforming our world: the 2030
Agenda for Sustainable Development” (A/RES/70/1), establishing a set of 17 Sustainable

Development Goals (“SDGs”). Those SDGs emphasize the interconnected environmental,
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calls for voluntary, proactive, and continuous efforts from companies
and individuals to go beyond compliance and adopt best practices,
standards, and principles that reflect their values, goals, and strategies.
ESG criteria can include factors such as:

e Environmental: how to minimize negative impacts and en-
hance positive contributions to the natural environment, re-
ducing greenhouse gas emissions, managing waste and water
use, preserving biodiversity and natural resources, and adapting
to climate change;

e Social: how to treat employees, customers, suppliers, commu-
nities, and other stakeholders, including, of course, the State
—and in it the Treasury —, ensuring fair labour practices, human
rights, diversity and inclusion, health and safety, customer satis-
faction, product quality and social responsibility;

e Governance: How to lead, govern, and control organizations,
ensuring ethical conduct, accountability, transparency, stake-
holder engagement, board independence and diversity, execu-
tive compensation, and anti-corruption policies.

Taxes are no exception, and they must not be excluded from ESG
analyses. Therefore, the approach taken by businesses regarding taxes
and tax avoidance inevitable bears an impact on the corresponding
ESG information and ratings, affecting an organization’s reputation,
profitability, risk profile, and long-term value creation potential.

social, and economic aspects of sustainable development by putting Sustainability at their
core. The 17 SDGs are: No poverty (SDG 1), Zero hunger (SDG 2), Good health and
well-being (SDG 3), Quality education (SDG 4), Gender equality (SDG 5), Clean water
and sanitation (SDG 6), Affordable and clean energy (SDG 7), Decent work and econom-
ic growth (SDG 8), Industry, innovation and infrastructure (SDG 9), Reduced inequalities
(SDG 10), Sustainable cities and communities (SDG 11), Responsible consumption and
production (SDG 12), Climate action (SDG 13), Life below water (SDG 14), Life on land
(SDG 15), Peace, justice, and strong institutions (SDG 16), and Partnerships for the goals
(SDG 17).
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5. The ethical approach to Tax Avoidance

Bearing in mind the knowledge of what taxes are and having at least
a rational idea of how to identify good decisions from a moral point
of view, one should be able to reach some conclusion on what is
morally right as far as tax avoiding activities are concerned.

As aforementioned, taxes are a creation of Law. They exist to
ensure the gathering of the economic resources needed for the exist-
ence and proper functioning of a given community’s common gov-
ernment. Tax law therefore serves a primary social function pertain-
ing to the provision of public services and redistribution of goods
among the relevant community, in accordance with the correspond-
ing political choices (Raz 2009, p. 171-172). Moreover, tax law also
serves an important secondary function, as the resources it generates
render viable the very existence and functioning of law-creating and
law-applying organs (Raz 2009, p. 175). The existence of taxes may
therefore be seen as intimately linked with the very maintenance of
a functioning legal order.

Hence, payment of taxes or, more accurately putting-it, compli-
ance with tax law by those enjoying the benefits of the functioning
of government and the existence of a legal order, seems quite reason-
ably justified. What is more, such compliance, if it corresponds to a
substantiated adherence to the underlying objective of the statute
concerned, will typically merit social approval in the sense that it
denotes awareness for socially significant values like solidarity and
responsibility, which are intrinsic to the concept of taxes. If this is
so, complying with tax law will accordingly correspond to the mor-
ally right thing to do. Tax compliance, in the sense of paying the
right amount of tax, in the right place, at the right time, is then
tantamount to a morally right action.

The issue then becomes to a large extent one of sound statutory
interpretation. To ascertain whether a tax avoiding action is mor-
ally right one ought to adopt a conscientious attitude towards taxes
and tax law. Attention must be paid to the shortcomings of legal
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statutes, looking beyond the literal interpretation to grasp the spirit
of the legislation. To take advantage of benefits deliberately put in
place by the legislator will easily be considered as morally right, as
such action will most likely serve a prevailing social purpose, politi-
cally valued higher than the foregone tax revenue.

Things are slightly different when advantage is taken of an ab-
sence of legislation creating loopholes or a field of non-taxation.
Unless there are reasonable grounds to sustain that such was the
intention of the legislator, purposive interpretation of existing stat-
utes ought to be resorted to in order to ensure that there really is a
void in the legislation. Notwithstanding, if at the end of the day the
economic reality corresponds to a situation indeed not attracting
taxation, the action ought to be deemed morally right.

In other words, taxpayers are not ethically required to alter their
non-taxed genuine economic activities into one that is subject to
taxation. The opposite scenario will, on the other hand, raise ethi-
cal concerns. If a taxpayer engages in substance in an activity that is
subject to tax but changes it in such a way that advantage is taken of
a field of non-taxation not intended by the legislator there is every
reason to sustain such to be a morally unacceptable conduct.

When in an international setting, the employment of a teleo-
logical or purposive interpretation to construe legal statutes as a
way of assessing the envisaged taxation of a given situation may be
insufficient to account for the legislation’s shortcomings. In such a
scenario another legal order comes into play and the situation will,
at least to some extent, escape the scope of application of the legal
order that would otherwise govern it entirely. This partial applica-
tion renders it unreliable to take purposively interpretation of the
statutes of one legal order as a mean to morally assess the situation.
What one is left with is the concept of taxes as an apportionment
of economic wealth to pay for the functioning of government, as an
institutionalisation of the obligation to share the burden derived
from the existence of the political community (Menéndez 2001, p.

120).
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Accordingly, tax avoiding actions that entail benefiting from the
existence of other legal orders will only be ethically acceptable if
there is an economic attachment therein justifying their application
— as well as the limited or total disengagement from the legal order by
comparison to which the advantage is measured. In those situations,
the advantage secured will have risen simply from the exercise of an
economic activity within a more favourable, equally legitimate, tax
system. By contrast, the resort to other legal orders without a match-
ing economic activity capable of reasonably justifying it will be mor-
ally questionable. Even if not entirely artificial, such an action will
amount to no more than a circumvention of the legal order under
which the tax advantage is obtained.

All the above, however, are only general guidelines. To morally
hold an action as right or wrong calls unequivocally for a case-by-case
approach, albeit not losing sight of the fundamentals of ethical rea-
soning. If nothing else, however, one should act based on transparen-
cy and full disclosure.

To follow an ethical approach is challenging in every facet of life
but it is particularly demanding in taxes, given the complexity of the
matter and variety of the values involved. It entails thinking-through
actions much harder than what one would otherwise do. Moreover,
one’s mind may often self deceivingly argue against the hard demands
of Moradlity, favouring a more comfortable road. Such arguments may
entail justifications like condemning governments themselves as be-
having unethically or assigning poorly made laws the blame for un-
ethical tax avoidance. They may simply point-out that most taxpayers
do not worry about ethical considerations but only look to legality.

6. ESG & the future of Tax Planning

None of the challenges which come with adopting an ethical stance
regarding tax planning should of course prevent one from trying to do
what is right and taking responsibility for one’s owns actions. This is
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equally valid regarding businesses, their goals and impact within the

community. As remarked by Murphy (2008, p. 127-129):

“There is a strain of thought that dismisses ethics as irrelevant to
the hard, ruthless world of business, where tough competition is as
much a reality as cooperation, and where the metaphor of business
as war comes easily to mind. Maybe individuals can be virtuous —
but only in the non-business part of their lives. In the actual world
of business, and particularly in today’s world where open markets,
free trade, competition, breakup of monopolies and privatization are
the order of the day, the pressure to survive is enormous. Little won-
der that many high-minded idealists dismiss the heartless world of
business, like the world of war, as almost inherently immoral. (...)
[t is easy to show that the position expressed in the last sentence is
mistaken, since there are obvious ethical qualities prized in business
and war: business requires trust in certain key relationships, just as
soldiers prize loyalty to comrades, and both find that virtue is the
one thing they can hold on to as matters get difficult. (...) I close by
suggesting the need for dialogue between businesspeople and eth-
icists on the kind of ethic that would emerge from, that would be
natural to, the business world. An ethic of law-observance is not
enough, and takes no imagination. The drawing-out or explication
of an ethic that would be in some way admirable to both people in
business and those in other walks of life, yet clearly grounded in
business experience, should be the goal of that ongoing dialogue”.

An ethical approach to tax planning is fully aligned with the con-
cerns of the ESG agenda. By aligning their tax policies and practices
with their ESG commitments, businesses demonstrate their social re-
sponsibility and accountability, enhance their reputation and trust-
worthiness, and signal respect for the rule of law, and their contribu-
tion to public goods and services.

On the other hand, expanding ESG concerns into the tax field may
mitigate risks and costs associated with aggressive or non-compliant
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tax strategies, reducing the exposure to tax uncertainty, litigation, and
controversy, as well as compliance and reporting burdens. Additional-
ly, integrating ESG considerations into their tax planning, businesses
and investors can also identify and pursue value-creating and oppor-
tunity-enhancing tax strategies that align with their ESG goals and
strategies.

[t seems clear than ESG demands an ethical approach to tax plan-
ning, as a valid way of seeking responsible, long-term, growth and
ensuring business competitiveness and resilience.

In any case, as a final remark, one should recall that an ethical
analysis is different from a legal examination. It would go without
saying, but one should not be tempted to derive legal consequences
from ethical considerations. As shown, there is no identity between
Morality and Law, and there is good reason to believe that fundamen-
tal traits of the rule of Law would be jeopardized if that difference is
not adequately perceived.

Some may then ask what is the point of such analysis? Why should
one be interested in knowing what is morally right, let alone what an
ESG approach to tax planning would be? Well, significance of such
knowledge will of course vary according to the goals one sets to pur-
sue in live. Those interested in pursuing a good life will not need an
answer. For the rest, the answer is plain and simple: because you ought
to. Such is the future of tax planning: to grasp the difference between
doing nothing legally wrong and doing something morally right!
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International maritime transport taxation:
From sustainability to value creation

Diogo Feio; Telmo Soares

Abstract: Our contribution proposes a study into the hypothesis that
recent developments, at the level of the international tax system, might
aid in driving the international community towards more sustainable
tax policies in the future. In this context, we set to demonstrate that
contemporary shifts in theoretical reasoning, particularly regarding the
principles that permeate international allocation rules (e.g., value crea-
tion principle), can better foster the creation of sustainable tax policies
when compared to more traditional approaches. As such, striving to
attain an up-to-date view on the matter, we commence by analyzing
what conclusions have been drawn so far regarding the effects of in-
ternational tax law on the development of sustainable tax policies by
contracting states. Furthermore, we look into the sustainability conse-
quences of specific international tax regimes, such as (but not limited
to) the allocation rules applicable to the Maritime Shipping and Air
Transportation sectors. In this regard, our main goal is to determine
the type of allocation formula — residence-based vs. source-based — that
best aligns with three vectors: (i) attainment of sustainability goals, (ii)
practicality of implementation and (iii) theoretical support (under said
principles). Finally, our analysis focuses on the provisions adopted for
such sectors among Portugal’s own double tax treaty network. In this
exercise, not only do we undertake an overview of the elected alloca-
tion rules, but we also privilege the use of a comparative approach, thus
creating valuable insights for future tax policy decisions.
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Keywords: Maritime Shipping; Air Transportation; Sustainability;
International Tax Law; Principle of value creation; Benefit Principle.

1. Declaration of intent

Our contribution proposes a study into the hypothesis that recent de-
velopments, namely at the level of the international tax system, might
aid to steer the international community towards the creation of more
sustainable tax policies for the international transport industry.

Before all else, in order to draw a clear picture on the workings
of such industry sector, we will endeavour to present an empirical
analysis of its importance in the global economy as well as the most
common environmental impacts associated with maritime transport
activities.

Moreover, striving to attain an up-to-date view on the topics at
hand, we shall then present the current state of affairs regarding the
taxation of international maritime transport profits. In this effort,
we will start by showcasing the motives for the apparent consensus
around exclusive residence state taxation (Article 8.° OECD Model
|/ Alternative A UN? Model), as this will allow us to explain why some
developing nations continue to push for the introduction of source
allocation rules into their double tax treaty networks (Article 8.° Al-
ternative B UN Model).

Throughout our study, in keeping with a comparative approach, we
expect to outline relevant lessons taken from other countries’ recent
experiences in regards to the taxation of maritime shipping profits. It
is our hope that our insights might help to inform the decisions of our
own national lawmakers, reason why we will also draw comparisons
to the tax policy options endorsed in this domain by the Portuguese
authorities so far, both on the international and domestic level.

1. OECD Model Tax Convention on Income and on Capital.
2. Twenty-foot Equivalent Unit.
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In this context, we will then set to demonstrate that contemporary
shifts in theoretical reasoning, regarding the principles that permeate
international allocation rules (e.g., value creation, benefit, and neu-
trality principles), offer support for the adoption of source-oriented
allocation rules for maritime transport profits.

At the same time, we shall aim to identify if an increase in the
alignment of double tax agreements with such rationales would bet-
ter foster the creation of more sustainable tax policies, by developing
source countries, when compared to traditional approaches.

As a proof of concept, we shall look into the sustainability con-
sequences of the various tax policy options available to contracting
states when creating the international tax regimes that govern the
taxation of profits arising from the maritime transport industry.

In this regard, we must also focus on potential repercussions that
might stem from the interdependent relation that exists between the
international tax policy decisions, enacted in the context above, and
the creation of domestic environmental taxes.

As such, one of our main goals will be to determine the type of al-
location formula — residence-based vs. source-based — that best aligns
with three policy vectors: (i) attainment of sustainability goals, (ii)
theoretical support (under said principles) and iii) practicality of im-
plementation.

Therefore, considering the above, our contribution aims to provide
negotiating states with guidance on the sustainability benefits that
might, directly or indirectly, arise from the adoption of source-based
solutions for the allocation of tax rights over maritime transport prof-
its, under the dispositions of double tax treaties.
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2. International maritime transport: a brief industry review
2.1. International maritime transport in numbers

Although somewhat ignored by the general public, the internation-
al maritime transport industry is a vital part of the globalized world
economy of today. In fact, some estimates even claim that the industry
transports almost 90% of the world’s trade.’

In this context, one must comprehend that the term “maritime
transport” is very broad and normally alludes to all services that in-
volve the carriage of passengers or goods by sea.* Within this already
specialized industry, it is equally possible to divide its members into
further categories based on the type of service provided such as, for
example, the shipping companies (transport of goods) and the cruise
companies (transport / entertainment of passengers).

Even so, there is little doubt that between them the shipping in-
dustry takes the leading role as the “backbone of world trade”, both
in regards to profitability and sheer capacity. Unbeknownst to most
consumers, this invisible industry operates in the background to make
global trade a reality, the products delivered by its ships range from
raw materials, food supplies and machinery parts to end of the line
consumer goods, like clothes, utensils, and electronics.’

Cargo set for transport by sea is carried aboard liner ships — ei-
ther through container or roll-on-roll-off vessels — which operate on a
pre-determined schedule on fixed routes, with several calls to port in
between to complete freight related (e.g., loading, unloading, etc.) or
maintenance operations (e.g., repairs, refuelling, etc.).

3. See International Chamber of Shipping (2022), ICS Trade Policy Review 2022, pp. 26.

4. See Article 1.°,n.° 4 of Regulation (EEC) n.® 4055/86 of 22 December 1986 and Article
2.°,n.° 1 of Regulation (EEC) n.° 3577/92 of 7 December 1992, which apply the principle
of freedom to provide services to maritime transport within / between Member States and
between Member States and third countries.

5. See Rose George (2013), Ninety Percent of Everything: Inside Shipping, the Invisible Indus-
try That Puts Clothes on Your Back, Metropolitan Books, pp. 13-20.
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According to the World Shipping Council, today there are over
7.000 ships operating in liner services across the globe, each of them
with capacity rivalling that of several warehouses’ worth of goods.®
As it happens, that same organization reports that since the mid of
the last century the container carrying capacity of the largest ships
has increased more than 1.200 percent, with the largest ones boasting
an impressive carrying capacity of 24.000 twenty-foot containers (or
TEU).

Furthermore, it is interesting to underline that the shipping in-
dustry presents a somewhat global distribution, as the routes used to
transport freight usually extend to all continents and make use of in-
ternational waters that connect most of the coastal states.

This may be better observed by analysing the most popular routes,
from 2008 to 2022, as we can see that the trending biggest figures in
containerized trade in the last decades belong consistently to the East
Asia to North America route, with 26.1 million TEU and to the East
Asia to Northern Europe and Mediterranean route, with 19.6 million
TEU. Thus, practically covering the majority of coastal countries of
the world and allowing for wide range of connections with various
ports of call along the way.”

Unsurprisingly, the shipping industry harbours many business titans
in its midst. In 2021, not only did the ten leading liners presented op-
erating profit margins that reached a 56% average ratio, the industry’s
full-year operating profits (EBIT®) also soared to a staggering amount
of 240 billion USD.”!® I As an example, the most profitable maritime

6. See World Shipping Council (2021), Liner Shipping - The backbone of world trade, avail-
able at , pp. 4-5.

7. See UNCTAD (2022), Review of Maritime Transport 2022, United Nations Publications,
pp. 10-11.

8. Earnings Before Interests and Taxes.
9. United States Dollar.

10. See Alphaliner (2021), Profit margins accelerate as 2021 EBIT set to beat all records, Al-
phaliner Weekly Newsletter, pp. 48.

11. See UNCTAD (2022), Idem, pp. 64-65.
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transport group AP Moller-Maersk, between 2020 and 2021, saw a
steep increase of its revenues from 39.7 billion USD to 61.8 billion
USD.!?

For context, according to the data made available by the World
Bank, there are 128 countries worldwide whose GDP" values (USD),
in 2021, were unable to the reach the revenues produced by the most
profitable shipping group.'

Since the results, under the GDP assessment, amount to the meas-
ure of the value added created through the production of goods and
services in a country during a certain period,” it is no small feat to
outcompete the majority of the world’s countries under such standard.
Moreover, it should be noted that from the abovementioned list only
five countries are classified as developed nations by the UN, with the
remainder either falling into the category of in transition or develop-
ing nations. !

As for the cruise industry, there is little doubt that the sub-sector
is smaller in scale, as its total revenue worldwide is estimated to have
reached 18.62 billion USD in 2022.'7 Although, reports would suggest
that the cruise market was more strongly affected by the Covid-19
pandemic than is shipping counterpart and is currently going through
a recuperation phase.

At the height of its growth, in 2019, the cruise industry’s biggest
group (Carnival Corporation) reported consolidated revenues as high

12. Ibidem.
13. Gross Domestic Product.

14. See World Bank, GDP (current US dollars) - All Countries and Economies data, avail-
able at www.data.worldbank.org, last consulted on August 9, 2023.

15. See OECD (2023), Gross domestic product (GDP) (indicator), available at www.data.
oecd.org, accessed on 10™ August 2023.

16. See UN DESA (2023), World Economic Situation and Prospects Report 2023, United
Nations Publications, pp. 118-121. Note: at least 16 territories in the list were not included
since their sovereignty is either contested or dependent on others.

17. See Statista (2023), Revenue of the cruises market worldwide from 2018 to 2027, available
at www.statista.com, published on 8 August 2023 and consulted on 12 August 2023.
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as 20.8 billion USD (OPM' at 15.73%), unfortunately such number
dwindled to only 12.2 billion USD in 2022 and operating profit mar-
gins were not even positive.!’

Nonetheless, it is still impressive to note that the cruise industry,
during 2022, recorded 20.4 million ocean-going cruise passengers,
with total cruise capacity for the same year being report around 625
thousand passengers.?°

On the other hand, the cruise industry seems to be geographically
more concentrated, at least based on the destination of the trips, as
the Caribbean / Bahamas / Bermuda territories alone saw the arrival
of circa 11.9 million passengers in 2022, over half of the total amount
of passengers recorded in that period.?!

2.2. Environmental impacts associated with maritime transport

The study of the environmental impacts of maritime transport, al-
though more advanced today than in the past, is still viewed as an
on-going task by the scientific community, with new research papers
on the ecological damages caused by ships being published every
year.

Until now, researchers have linked this industry to the most varied
types of pollution, such as the emission of air pollutants (including
greenhouse gases), the release of ballast water containing aquatic in-
vasive species, the release of bilge water containing pollutants, the use
of antifoulants, oil / chemical spills, dry bulk cargo releases, garbage,
underwater noise pollution, ship-strikes on marine megafauna, risk of

18. Operating Profit Margin Ratio.

19. See Carnival PLC, Annual Report Year 2022, available at www.carnivalcorp.com. See
Lin, Li-Ying et al., A Study on the Trends of the Global Cruise Tourism Industry, Sustainable
Development, and the Impacts of the COVID-19 Pandemic, Sustainability 2022, pp. 12-14.

20. See CLIA (2023), State of the Cruise Industry 2023, available at www.cruising.org, pp.
6-9.

21. Ibidem, pp. 29.
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ship groundings or sinkings, and widespread sediment contamination
of ports during transshipment or ship breaking activities.??

Some of these forms of pollution, like the emission of air pollutants,
the spilling of oil / chemicals or incorrect disposal of garbage, are well-
known and common to other commercial and industrial activities.
While others, such as the release of ballast / bilge water, the use of
antifoulants or the risk of sediment contamination are less discussed
outside of the naval realm and therefore merit a brief explanation.

In this sense, regarding the first topic, we must clarify that the term
“ballast water” refers to water with all its suspended matter taken on
board a ship to control trim, list, draught, stability, or other stresses of
the vessel.” As for the term “bilge water”, it refers to the oily waste-
water originating from leakages of pipers and pumps or the condensa-
tion of vapour, which contains not only a mixture of diesel oil, grease,
and cleaning agents but also seawater, organic compounds, suspended
solids and even heavy metals.**

In terms of environmental risks, the main concern with ballast wa-
ter is connected with the unintended transport and introduction of
aquatic invasive species, which if left unchecked can threaten the con-
servation and sustainability of local biological diversity.”> Although
in a different manner, the release of bilge water is equally concerning
due to the exposure of marine habitats (flora and fauna) to the mix-
ture of polluting components found in these waters, with some studies

22. See Tony Walker et al. (2019), Environmental Effects of Marine Transportation, World
Seas: An Environmental Evaluation, Volume III: Ecological Issues and Environmental Im-
pacts, pp. 505-530.

23. See Article 1 (Definitions), n. ° 2, of the International Convention for the Control
and Management of Ships’ Ballast Water and Sediments, as adopted by the IMO, on the
13 February 2004.

24. See V., Uma and R., Gandhimathi (2019), Organic remowval and synthesis of biopolymer
from synthetic oily bilge water using the novel mixed bacterial consortium, Bioresource Technol-
ogy, Volume 273, pp. 169-176.

25. See M. Yang (2011), Shipping and Maritime Transport, Encyclopedia of Environmental
Health, pp. 33-40.
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even claiming that these practices can cause long-term environmen-
tal problems for a wide range of birds and other marine organisms.*®

On the other hand, the use of antifoulants corresponds to an old
naval practice, where ship-owners apply specific types of coatings to
the hulls of their vessels in order to prevent biofouling (e.g., latching
of algae, barnacles, and other organisms). In this instance, the ecolog-
ical concerns are related to the fact that such coatings are based on
metals like copper or zinc that, after erosion by seawater, might end up
contaminating the marine ecosystem.?’

Likewise, the pollution of marine ecosystems via sediment contam-
ination - meaning the erosion and resuspension of sediments caused
by shipping vessels upon the seafloor - is also very particular to this
sector, usually arising from auxiliary activities such as transshipment
and / or ship breaking and can lead to the increase in turbidity and
toxicity levels for marine organisms.?®

In spite of sharing the same seafaring context, it must be stated that
not all ship-related pollution is identical, several categories might in
fact be drawn and the study of such classifications might prove inval-
uable to future policy creation proceedings.

First off, it should be said that certain types of ship-related pollu-
tion are still viewed as a necessary cost of keeping the international
transport business running, a clear example of this can be seen in the
use of ships that release air pollutants, since to outright prohibit such
emissions would halt the global supply lines immediately.

However, this is not always the case as certain environmental costs
are not necessary to the core business of maritime transport, even if
they do prop up profits by allowing significant savings in recycling

26. See W.A., Montevecchi (2019), Seabirds as Indicators of Ocean Pollution, Encyclopedia
of Ocean Sciences, pp. 104-108.

27. See Maria Bighiu (2017), Use and environmental impact of antifouling paints in the Baltic
Sea, Academic Thesis PhD, pp. 12-13.

28. See Pitacco Valentina et al. (2021), Sediment Contamination by Heavy Metals and PAH
in the Piombino Channel (Tyrrhenian Sea), Water Journal n.® 13, Special Issue Pollution in
Estuaries and Coastal Marine Waters, pp. 1487.
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fees for the industry’s titans. We are mainly referring to unauthorized
releases of pollutants into the high seas (i.e., ballast water, oil, chem-
icals, bulk cargo, etc.).

Secondly, ship-related pollution acts can also be grouped based on
the intent demonstrated by the polluting agents. This allows us to
distinguish between cases where maritime pollution is intentionally
caused, consider for example the abovementioned releases of pollut-
ants in the high seas and cases where there was either no intent or
only mere negligence, e.g., ship groundings, sinkings or collisions with
megafauna and subsequent spills of polluting materials transported
aboard the vessels.

Lastly, we may also divide the multiple forms of ship-related pol-
lution according to our current ability, as a global society, to control
their unwanted presence and identify their authors. As such, we can
distinguish certain forms of maritime pollution that are easily detect-
able or even predictable from other forms that are hard or nearly im-
possible to detect.

This is the case of the emission of air pollutants, since we know for
certain that they occur whenever a ship leaves the harbour, as inter-
nal combustion engines are used to complete any voyage at sea. The
same can be said about ship groundings or sinkings with associated
oil / chemical spills, as in most cases the vessels will be left marooned
or otherwise stationary after such incidents occur and it is possible to
trace the pollution back to the source.

Not all forms of ship-related pollution are as easy to control or pre-
dict, since a lot of times the agents involved strive to take advantage
of external factors such as the high mobility of ships, the remoteness
of the locations they traverse along their route and even the presence
of meteorological events (e.g., storms), to better hide the evidence of
their illegal activities.

The prime example of “hard to detect” pollution practices, amongst
the maritime transport industry, are the releases of bilge / ballast water
in the high seas by shipping companies, which remains a fairly com-
mon practice despite the use of sophisticated satellite technology by
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many countries around the globe to prevent and control such releas-
es.”?

As it happens, just recently an investigation report by a non-profit
organization estimated that annually there are around 3.000 discharg-
es of mineral oil solutions from vessels, into European waters, that are
not caught by the competent authorities, these numbers would mean
an average of eight releases per day and each dump would reach a size
of about 750 football fields.*

In addition, through the collection of testimonies from whis-
tle-blowers inside the shipping industry, the abovementioned inves-
tigation also uncovered that ships have developed special tactics to
avoid detection, such as the deployment of easily disassembled pumps
to dump bilge or ballast water, the use of the cover of night or even
the timing of the dumping with rough seas to render satellites less
effective.’!

Even when the satellites manage to detect a potential unauthor-
ized release of bilge / ballast water, confirmation must always come
by means of an onsite verification, in which the nearest coastal state
sends a vessel or airplane to the suspected location. This method of
control is quite onerous for the public treasury of the concern country
and might not always be successful, as the collection of samples needs
to be as immediate as possible to the illegal dump in order to guaran-
tee a successful identification of the pollutants present.*

In sum, one must keep in mind that the shipping industry, despite
being an important linchpin to global trade, also represents a sector
that can create environmental liabilities that although profitable for
the agents involved are avoidable and, above all, difficult to control.

29. See The Guardian (2022), Revealed: ships may dump oil up to 3.000 times a year in Eu-

rope’s waters, available at www.theguardian.com.

30. See Lighthouse Reports (2022), Europe’s Black Seas, available at www.lighthousere-
ports.com, published March 22", pp. 1-2.

31. Ibidem.

32. See EMSA | EEA (2021), European Maritime Transport Environmental Report 2021, pp.
53.
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Such risks should never be ignored when creating policies to regulate
the shipping industry and in fact, as we will see, there is a strong case
for such liabilities to be brought to the forefront even in the design of
new tax policy measures going forward.

3. Taxation of International Maritime Transport Profits:
an overview

Until this point, our focus was aimed at the context of the maritime
transport industry, in a bid to ensure that we comprehend the eco-
nomic, financial, and environmental importance of the companies
that operate the ships that roam the high seas.

From this point onwards, our intent is to present an up-to-date
analysis on how countries around the world choose to levy taxation
over the profits that arise from the maritime transport industry, main-
taining a critical view over their tax policy decisions.

During our study, in adopting an international tax law perspective,
we shall begin by introducing the ever-present debate over the man-
ner in which tax rights should be allocated between countries under
the negotiated rules set forth in their DTA’s.

As such, we shall address the theoretical consequences of the choice
between the traditional model of allocation (i.e., exclusive residence
state taxation) versus the more alternative model that supports a more
source-friendly tax solution, implemented on a concurrent basis with
the residence state. Subsequently, we will attempt to draw general les-
sons from recent tax treaty practice regarding both paths, using con-
crete case studies.

Afterwards, we will showcase how countries deal with the taxation
of the maritime transport industry from an internal perspective and
thus explain the reasons why national lawmakers adapt their corpo-
rate tax systems to suit this particular industry. Our work will also

33. Double Tax Agreements
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incorporate case study examples from the Portuguese Tonnage Tax
rules, contrasting them whenever possible with general Portuguese
CIT?* rules.

Before proceeding, we must offer an additional clarification regard-
ing the scope of our work, by underlining that our selected topic will
only encompass the direct taxation of the maritime transport industry.

This is an assumption of our work since, although we do not ignore
the growing interest of the global community in indirect tax solutions
(e.g., Carbon Taxes, Cross-border Adjustments, etc.), our main con-
cern at the moment will be aiding in the creation of tax policies that
tackle forms of pollution that are hard to detect or control by compe-
tent authorities worldwide.*

In this context, given that most indirect tax solutions of the day are
designed to tackle easily detectable operations, in which the degree of
pollution is normally computable within an approximate value, it is
our opinion that direct tax solutions deserve to be reanalysed in light
of the modern workings of the maritime transport industry.

3.1. Exclusive Residence State Taxation (Article 8. OECD MC /
Alt. A UN MC)

In contemporary times, whenever the question at hand concerns the
allocation of taxing rights over the profits earned by the maritime
transport industry in international traffic operations, the answer un-
der most tax treaties will likely entail the imposition of taxation in
one single state (exclusive taxation).*

Logically, the adoption of such a solution has the indirect effect of
precluding the source state from imposing any direct taxation over

34. Corporate Income Tax

35. See Tatiana Falcdo (2020), Taxing carbon emission on the high seas, Tax Notes Inter-
national, p. 1199. See Francesco Clora et al. (2023), Alternative carbon border adjustment
mechanisms in the European Union and international responses: aggregate and within-coalition
results, Energy Policy n. © 174, article n. ® 113454, available at www.sciencedirect.com.

36. See Jonathan Schwarz (2021), Schwarz on Tax Treaties, Wolters Kluwer, pp. 290-291.
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foreign international maritime transport groups, no matter the degree
of connection found between their activity and the territory of said
state.”?

As for the allocation criteria, the conditions that determine which
state shall wield exclusive jurisdiction to tax, we should note that over
time countries have created various connecting factors, based on what
best suited their own national interests at a given time.

For instance, some older treaties still yield tax jurisdiction to the
state that corresponds to the port of registry of the ship in question,
an archaic rule similar to other “flag of convenience” practices that al-
lows private operators to have complete flexibility to choose their tax
framework, through the bureaucratic manipulation of the registration
of their vessels.”

Notwithstanding, the most common choices amongst tax treaties
for such allocation criteria vary today between (i) the place of effec-
tive management (“POEM?”) of the enterprise operating the ships and
(ii) the state of residence of the ship operator.

In regards to the POEM option, its lingering presence in modern
tax treaties occurs in many cases both due to historical reasons coupled
with the lack of new negotiations to update the existing agreements.

This particular provision has a deep-rooted history within the frame-
work of the modern international tax order. Its origins trace back to
1928, when it was initially incorporated into a tax treaty model under
the auspices of the Geneva Model Convention. However, it was not
until the inception of the first OECD Double Taxation Convention,
in 1963, that its significance truly began to flourish. From then on,

37. See Klaus Vogel (2022), Klaus Vogel on Double Taxation Conventions, Wolters Kluwer,
pp. 550-552, in particular when stating that “[bleing a special provision, Article 8 OECD and
UN MC takes precedence over Article 7 OECD and UN MC (...). Hence, the non-POEM
state may not tax profits from the operation of ships or aircraft covered by Article 8 OECD and
UN MC, even if the ships or aircraft are operated by a PE in that State”.

38. See Convention between the Government of the United Kingdom of Great Britain

and Northen Ireland and the Government of the Kingdom of Greece for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income

Convention of 25 June 1953, Article V.
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this standard gained popularity, evolving into a consensual practice in
the allocation of taxing rights over maritime transport profits.

On the other hand, the residence-based provision was introduced
rather recently by the 2017 version of the OECD MC, through the
new wording of Article 8 (2 and 3).*° In simple terms, the substitu-
tion of the long-recommended POEM rule occurred due the verifica-
tion of a new tendency in the tax treaty practices of the majority of
OECD and non-OECD countries, which showed a preference for the
state of residence rule as the relevant allocation standard.*

Be that as it may, in essence, both options end up corresponding to
variations of the same international tax policy, since the immediate
objective appears to be the same: to guarantee that the only state
authorized to tax the profits arising from maritime transport activities
is the state where the maritime operator places the “brains” of the
enterprise. In regular cases, this should match with the registry of tax
residence, made in compliance with the internal rules of one of the
contracting states (state of residence)."!

Only in special cases, where that registry does not correspond to the
business reality, meaning that in substance the key management and
commercial decisions are being made elsewhere, will the exclusive
tax jurisdiction shift to another state (the POEM state). Even then,
we are solely witnessing the application of a special rule that may or
may not modify the application of the normal allocation standard,
granting it a type of failsafe mechanism meant to obviate artificial
constructions and avoid the “cherry picking” of tax treaties rules.

Therefore, considering that the residence state standard has been
incorporated in the vast majority of bilateral tax treaties currently

39. See OECD (2017), The 2017 Update to the OECD Model Tax Convention, pp. 2-4. With
the same wording, see also Article 8 (Alternative A) of the UN (2017), Model Double Tax-
ation Convention between Developed and Developing Countries, pp. 17-18.

40. See OECD (2013), Proposed changes to the OECD Model Tax Convention dealing with the
operation of ships and aircraft in international traffic, pp. 2-8.

41. See OECD (2017), Commentary on Article 3: Concerning General Definitions, Model Tax
Convention on Income and on Capital 2017, pp. 1-2.
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in force, one may conclude that the general consensus so far leans
towards exclusive residence state taxation, with the limited excep-
tion of cases where the POEM standard might still be in effect and
the result of its test may deviate from the declared residence coun-
tlry."rz

Furthermore, we must note that in its current form Article 8 (1)
OECD MC and UN MC (Alternative A) is applicable within specif-
ic objective and subjective scopes.* Under the provision’s subjective
scope, the allocation standard will only apply to enterprises of the
contracting states, that are devoted to services such as the maritime
transportation of passengers or cargo, irrespective of the ships being
self-owned, leased or otherwise placed at their disposal.*

At the same time, the provisions at hand demand that the profits,
obtain by said enterprises, must be derived from the operation of ships
in international traffic (objective scope). The term “international

traffic”, according to the definition laid out by Article 3 (1)(e) OECD
MC and Article 3(1)(d) UN MC (Alternative A), is understood to
mean any transport by ship, except when said ship is operated solely
between places in a contracting state and the enterprise that operates
the ship is not an enterprise of that State.

In other words, the mechanics set forth by these provisions wish
to preserve for the State of the enterprise (residence state) the right
to tax in multiple scenarios: (i) in voyages connected with purely do-
mestic traffic inside its own territory, even if operated by foreign en-
terprises and (ii) in international traffic with / between third States,

42. See OECD (2020), Tax Challenges Arising from Digitalisation — Report on Pillar One Blue-
print: Inclusive Framework on BEPS, OECD / G20 Base Erosion and Profit Shifting Project,
pp- 59-60.

43. See Georg Kofler (2017), Chapter 7 - Article 8 OECD Model: Time for a Change?, in
Taxation of Shipping and Air Transport in Domestic Law, EU Law and Tax Treaties, pp.
129-146.

44. See OECD (2017), Commentary on Article 8: Concerning the Taxation of Profits from

International Shipping and Air Transport, Model Tax Convention on Income and on Capital
2017, pp. 1-2.
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meaning any voyage that connects to the territory of more than one
country.®

On the contrary, as for the other State (source state) the indirect
effect of these provisions will no doubt be the limitation of his tax
jurisdiction, since at source there can only be taxation in cases of
purely domestic traffic, meaning any voyage that only presents points
of connection with the territory of the source state and no other (i.e.,
inland waterways transport).*

This perspective is also recent, having been introduced by the 2017
version of the OECD MC as well, as once more it was verified to be
the popular option for most countries.*” In this regard, it is curious to
verify that although the allocation design seems to indicate that the
only standard that matters is the location of the “brains” of the enter-
prise (i.e., registered tax residence), this update shows that states still
maintain an attachment to their territorial limits and that allowing
inland waterways transportation to be taxed at residence would be too
much.

As an example, showcasing the value of territorial limits in this
context, we can underline a recent decision on the interpretation of
Article 8 of the UK-US Income Tax Treaty, that follows the 2017
OECD MC wording. In this decision, known as Adams Challenge
(UK) Ltd. v. CIR, the tax court was faced with a charter agreement
over a support vessel with specialized equipment for decommissioning
activity, to be perform in oilfields in US territory.

Within this framework, the tax court valued the fact that the vessel
was operated solely within US territorial waters, in US ports, or on

45. See OECD (2017), Commentary on Article 3: Concerning General Definitions, Model Tax
Convention on Income and on Capital 2017, pp. 2-4.

46. Ibidem, pp. 3, particularly the part that clarifies that “[a] ship or aircraft is operated solely
between places in a State in relation to a particular voyage if the place of departure and the place
of arrival of the ship or aircraft are both in that State”.

47. See OECD (2017), The 2017 Update to the OECD Model Tax Convention, pp. 4-5. See
Article 8 (2) of the OECD Model Tax Convention (2014 version).

48. See Adams Challenge (UK) Limited v. Commissioner of Internal Revenue, 154 T.C. No.
3, Docket 4816-15 (8 January 2020).
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the US Outer Continental Shelf, thus concluding that such vessel
could not be considered to be engaged in international traffic for the
purposes of Article 8 of the UK-US Income Tax Treaty and, therefore,
the matter should be analysed exclusively from the perspective of US
domestic tax law.

Additionally, in regards to the extension of the objective scope,
we must underline that besides the main maritime activities found in
the transportation of goods and people, ancillary activities pursued
by maritime transport companies are also considered to be under the
scope of Article 8 OECD MC.

According to the OECD MC commentaries, this provision shall
cover all profits deriving from activities that are directly or indirectly
connected with international traffic operations, such as those arising
from the charter of fully equipped, crewed, and supplied ships, mean-
ing that only the leasing of ships on “bare boat” basis is considered to
be outside the scope of Article 8.%

Having browsed the mechanics of Article 8 OECD MC, an addi-
tional note should be made to explain the reasons that justified the
creation of such a special set of international tax rules for maritime
activities. Naturally, one may wonder why should this particular in-
dustry be taxed exclusively at the residence state (or POEM) for prof-
its obtain from international traffic, when other business activities are
liable to tax at source through the general permanent establishment
(“PE”) rules, under Article 7 OECD MC.

As a matter of fact, under the abovementioned PE rules, all it takes
to trigger taxation at source of business profits is the presence therein
of a fixed place of business through which the business of an enterprise
is wholly or partially carried on (Article 5 OECD MC), with relevant
examples ranging from the installation of a place of management to a
simple branch or office.

49. See OECD (2017), Commentary on Article 8: Concerning the Taxation of Profits from
International Shipping and Air Transport, Model Tax Convention on Income and on Capital

2017, pp. 2.
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This special treatment of the maritime transport industry originat-
ed, in sum, from a combination of historical, technological, and polit-
ical factors that long ago helped to convince most countries that such
allocation standard was the only practical option in the beginnings of
the international tax order.

Initially, following the Report on Double Taxation (1923) by the
four economists, the general recommendation on grounds of enforce-
ability was that for seagoing tramps (i.e., high seas vessels) the coun-
try of registry of the ship (i.e., the flag state) should possess the chief
claim to economic allegiance, while for vessels plying navigable inter-
nal waters, the origin of the income should prevail.”

According to a subsequent report, submitted to the League of Na-
tions (1925) by technical experts, the initial concern at the time
seemed to be the creation of a system that would follow the principle
of division, in proportion to the profits originating in a particular
country, dependant on the verification therein of a genuine organ-
isation (office, agency or branch) in which the business would be
carried on and, as such, it would not be merely a case of ships calling
to port.’!

Unsurprisingly, given the absence of global cooperation in the in-
terwar period, the technical experts considered that the particular
nature of maritime transport industry would make it difficult to appor-
tion its profits, particularly in the case of companies operating in sev-
eral countries.’> Henceforth, such experts in their recommendation
for the case of maritime navigation undertakings ended up proposing
an exception to the principle above in which taxation should, subject

50. See League of Nations (1923), Economic and Financial Commission, Report on Double
Taxation Submitted to the Financial Committee by Professors Bruins, Einaudi, Seligman and Sir
Josiah Stamp, pp. 34.

51. See League of Nations (1925), Double Taxation and Tax Evasion - Report and Resolutions
submitted by the technical experts to the Financial Committee of the League of Nations, pp. 31.

52. Ibidem.
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to reciprocity, be imposed only by the country in which the real centre
of management and control was located.>

From this point forward, the support argumentation for the special
taxation of profits arising from the maritime transport industry has
consistently been the same, current residence leaning solutions are
presented as being the lesser of two evils: either we allow the state
that is home to the “brains” of the enterprise (formally or material-
ly) to have exclusive tax powers over all the profits obtained by the
maritime transport companies on an worldwide basis or the industry
with its immense mobility will create an administrative / monitoring
nightmare to all countries involved.

Recently, we witnessed the use by the OECD of the same support
argumentation during the discussion on the reform of the interna-
tional tax order, that was quick-started by the digital economy de-
bate. From the first moment, the OECD was keen to make clear that
any source-based solutions for the digital sector could not apply to
maritime industry profits.

The justification, as stated in the Report on the Pillar One Blue-
print (2020), for such industry specific carve-out was precisely based
on the fact that current exclusive residence allocation rules are high-
ly enforceable, since they “[remove] compliance and administrative bur-
dens (and associated prospect of disputes) that would otherwise arise, es-
pecially over the attribution of profits”.>*

Naturally, it is undeniable that the international maritime busi-
ness does not fit in a debate centred on the challenges of remote
digital activities, as vessels have a very clear physical presence in
source states. Even so, we consider it noteworthy to point out that
the OECD appears resolute to this day in maintaining the exclusive

53. See Jacques Sasseville (2017), Chapter 5 - Historical Background of Proposed Changes to
Articles 8 and 15(3) OECD Model, in Taxation of Shipping and Air Transport in Domestic
Law, EU Law and Tax Treaties, IBFD, pp. 84-85.

54. See OECD (2020), Tax Challenges Arising from Digitalisation — Report on Pillar One Blue-
print: Inclusive Framework on BEPS, OECD / G20 Base Erosion and Profit Shifting Project,
pp- 59-60.
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residence-based taxation of international traffic and does not show
signs of wanting source-based discussions to flourish amongst its
members.

In similar terms, following the publication of the Global Anti-base
Erosion Model Rules (Pillar Two), the OECD reinforced its position
of non-action towards the international maritime industry by way
of creating an extremely broad exclusion rule (article 3.3) from the
minimum tax rate initiative.”

In fact, according to that special exclusion rule, the OECD went
as far as to qualify the net income obtained from the leasing of a ship
on a “bare boat” charter basis as (excluded) International Shipping
Income, as long as the operation was recorded between two Constit-
uent Entities of the same MNE Group. Such policy option was un-
expected, as up until now the 2017 Commentaries to the Model Tax
Treaty seemed to disassociate these specific “bare boat” charter opera-
tions from the ones included in the concept of international traffic.*®

Therefore, in regards to the state of the art on the international
taxation of the maritime transport industry, we would underline the
following points: (i) exclusive residence state taxation is the most
used allocation standard in the majority of tax treaties nowadays,
(ii) the scope of current OECD rules encompasses maritime transport
companies that operate beyond the territorial boundaries of a single
state, purely domestic traffic is off-bounds and (iii) the OECD still
defends that an exclusive residence-based taxation is the best policy
going forward, based on century-old ideas that argue that the nature
of the activity renders any other propositions unenforceable.

55. See OECD (2021), Tax Challenges Arising from Digitalisation of the Economy — Global
Anti-Base Erosion Model Rules (Pillar Two), Inclusive Framework on BEPS, pp. 18-19.

56. See OECD (2017), Commentary on Article 8: Concerning the Taxation of Profits
from International Shipping and Air Transport, Model Tax Convention on Income and on

Capital 2017, pp. 2.
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3.2. Source Taxation as an alternative (Article 8.° Alt. B UN MC)

Although, at present moment, the majority of countries favour exclu-
sive residence-based regimes in their double tax treaties, such solution
is far from being a universal or absolute practice among states world-
wide.

As stated before, from the first steps of the international tax order,
under the cover of the League of Nations, experts have also debated
proposals that focused on the so-called “principle of division”. Mean-
ing, in short, the envisioning of a type of standard that would allocate
profits following a proportional rationale between the residence state
and the different source states along maritime routes.”’

Such proposals, as we saw in the previous chapter, would however
end up being discarded by most members during the turbulent lifespan
of that organization, on grounds of unenforceability. As such, even-
tual disgruntled voices could only be heard again during the debates
that surrounded the development works of the UN Model Tax Con-
vention.

Before all else, it is worth underlining that with the creation, by the
Secretary-General of the UN, of the Ad Hoc Group of Experts on Tax
Treaties between Developed and Developing Countries (1967), the
focus of the debate shifted to address complaints made by developing
states regarding the one-way flow of investment and the risk of reve-
nue losses, under the double tax treaties signed with developed states
at that date.”

In the course of that debate, several members from developing
countries protested that they were not in favour of exclusive residence
state taxation clauses, since such solution would prevent them from
obtaining tax revenue from international maritime transport activi-
ties.

57. See League of Nations (1925), Double Taxation and Tax Evasion - Report and Resolutions
submitted by the technical experts to the Financial Committee of the League of Nations, pp. 31.

58. See United Nations (1969), Tax Treaties Between Developed and Developing Countries —
First Report, pp. 5-6.
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As for the main supporting arguments, representatives from devel-
oping states claimed that their nations are not in a position to re-
linquish tax revenue that would otherwise flow from the taxation of
foreign maritime transport enterprises, particularly while their own
national industries are not yet fully developed, as that could imbed an
imbalance ex ante in the allocation system.”

Moreover, developing nations also stated that residence-based
models, like Article 8 of the OECD Model Convention, actually
constitute a deterrent obstacle for developing countries when signing
tax treaties, as the allocation mechanics blindly favour industrialized
countries.® In the same breath, representatives for developing coun-
tries also reminded the fact that exclusive residence taxation does not
take into consideration the substantial expenses incurred by these
countries with the construction of harbour facilities, that are essential
to allow calls to port.®!

In summary, the representatives of several developing countries
ended up rallying behind the baseline idea of creating a sourced-based
solution. Consequentially, by 1979, the work developed by the Ad
Hoc Group of Experts would lead to the creation of the Manual for the
Negotiation of Bilateral Tax Treaties between Developed and Dewveloping
Countries, which in itself inspired the later creation of Article 8 (Al-
ternative B) of the UN Model (1980) and respective commentaries.
Both model provision and commentaries remain unaltered to this day.

In essence, Article 8 (Alternative B) of the UN Model states that
profits of an enterprise of a Contracting State, that arise from the op-
eration of ships in international traffic, shall be taxable only in that
State (Residence), unless the shipping activities arising from such op-
eration in the other State (Source) are more than casual. If such ac-
tivities are deemed to be more than casual, such profits may be taxed
to some degree in the Source State.

59. Idem, pp. 15; 58.

60. See United Nations (1972), Tax Treaties Between Developed and Developing Countries —
Third Report, pp. 7.

61. Ibidem.

257



NOVA Tax Research Series

More, the profits to be taxed at source shall be determined on the
basis of an appropriate allocation of the overall net profits obtained
by the enterprise from its maritime transport operations and the tax
computed in accordance with such allocation shall then be reduced
by a percentage to be established through bilateral negotiations.

Immediately, focusing on the subjective scope of the provision, we
see that much like the OECD Model Article 8 (Alternative B) of
the UN Model only targets specific enterprises, of either contracting
state, that render maritime transportation services targeting passen-
gers or cargo, with the commentaries also clarifying that the enter-
prise may be the owner, the lessee or otherwise the simple possessor of
the vessels used in such activities.®

Although beyond our scope, it is interesting to point out that Ar-
ticle 8 (Alternative B) creates two separate standards for entities that
explore aircraft transportation and for entities that explore maritime
transportation, determining that the first will be subject to exclusive
residence-base taxation in agreement with the rules of the OECD
Model.

No explanation is given for such differentiation, but likely at its
base were concerns about triggering potential market distortions in
the air transport market, since experience has proven that the pres-
ence of source taxation in the aircraft sector will rapidly influence the
business decisions made by international airlines, e.g., leading to the
rescheduling of certain flight routes and hubs to avoid the extraordi-
nary costs.®

Furthermore, in what now concerns the objective scope of the
norm, we must notice that Article 8 (Alternative B) of the UN Mod-
el elects to target profits derived from the operation of ships in inter-
national traffic, much like the OECD Model. In fact, even the inner
workings of the “international traffic” concept are the same, as the

62. Idem, pp. 289.

63. See Michael Keen and Jon Strand (2006), Indirect Taxes on International Aviation, IMF
Working Paper, pp. 29.
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UN Model commentaries just redirect us to the rationales developed
by the OECD.%

A similar option, also linked to the use of OECD-based concepts,
can be found in the selection of profits that considered to be derived
from the operation of ships in international traffic. As the UN Model
commentaries encompass profits directly obtained from the carriage
of passengers or cargo in international traffic, as well as profits from
activities to permit, facilitate or support such operation, even going
so far as to clarify that the second category includes both profits from
directly connected and ancillary activities.®

However, although convergence between the models can be found
in parts of the terminology, the allocation standard set forth by Ar-
ticle 8 (Alternative B) of the UN Model differs from the traditional
path by creating a built-in general / exception mechanism. Thus, the
general rule of the provision dictates that maritime transport profits
shall be taxable only at the Residence State, unless the activities aris-
ing from such operations in the Source State are “more than casual”.

According to the commentaries, provided by the UN Model, the
expression “more than casual” means a scheduled or planned visit of a
ship to a particular country to pick up freight or passengers. As a result,
this alternative standard has a much broader objective scope than the
OECD approach, covering both regular and frequent maritime visits
to source countries, as well as irregular or isolated visits, provided that
the latter were planned ahead and not the result of a fortuitous event
(e.g., adverse weather conditions, emergency repairs, etc.).

Consequently, unlike what happens with the OECD Model, with
this alternative provision the boundaries of the Source State’s tax juris-
diction correspond to the territorial limits set by that nation in its fun-
damental law. In other words, while the classic standard dictates that
Source States must limit their tax jurisdiction to resident enterprises

64. See United Nations (2021), Model Double Taxation Convention Between Developed and
Developing Countries, pp. 151-152.

65. Idem, pp. 290-293.
66. Idem, pp. 246.
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engaged in international traffic, only allowing them to impose taxa-
tion in cases where the connection to their territory is overwhelming
(e.g., inland waterways transports), the alternative standard considers
most territorial contacts as relevant to establish economic allegiance
at source.

Within this frame of reference, it is relevant to note that the UN
Model creators were careful to input an escape clause against unfair
results into their provision, namely by introducing a type of volitional
or cognitive component into their legal hypothesis, selecting only the
cases where the maritime operator had prior intention to enter the
territory of another state, as there needs to be evidence of planning
before leaving the port of departure.

As for the allocation standard, we are compelled to notice that
the alternative mechanics created by the UN Model grant cumulative
taxing rights to both the Residence State and the Source State. Un-
surprisingly, much like what happens with other double treaty articles
(e.g., Article 10 - Dividends), the use of the expression “may” cannot
be interpreted to mean the application of exclusive taxation in either
state.’

Notwithstanding, the design of this alternative standard proposed
by Article 8 (Alternative B) does not contain any apportionment for-
mula between the profits obtained by the enterprise at source and the
ones that should be allocated to the residence / POEM state. Instead,
the UN Model recommends that contracting states should reach an
agreement, through bilateral negotiations, on what constitutes an ap-
propriate allocation of the overall net profits obtained by the mari-
time transport industry, as determined by the authorities of the state
of the enterprise.

This recommendation, through its non-compromise strategy, has
managed to gather a lot of criticism from developing nations over time.
Since, for starters, not all countries agree that the overall net profits as
determined at residence should be the basis for the allocation, as some

67. See United Nations (2021), Model Double Taxation Convention Between Developed and
Developing Countries, pp. 306-307.
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nations prefer to tax foreign maritime transport profits on a gross basis
and according to their own national adjustments.®®

In addition, the absence of a model formula to attain the correct di-
vision in the apportionment of profits means that countries are left to
their own designs, which are usually selected to favor their own eco-
nomic interests. This void has a particular negative impact during the
course of negotiations and may even produce undesired stalemates,
due to the difficulty associated with valuating the contribution of the
source country to the operations at hand, e.g., the temporary use of
source infrastructures by foreign vessels (i.e., maritime ports), among
other benefits.

Despite such absence, it should be noted that air transport asso-
ciations have already identified several income apportionment for-
mulas (i.e., Maritime formula, Calcutta formula and Massachusetts
formula), that could also be used by countries as a practical solution
to divide maritime profits between residence and source states.® Even
so, it seems that the UN Committee of Experts has not yet decided
to review such topics, still preferring a non-compromise approach in
which countries have to negotiate and assemble the appropriate for-
mula on their own, leading to greater uncertainty in the course of
treaty negotiations.

When compared with the OECD Model, this alternative approach
undoubtedly places a greater value on the interests of source develop-
ing states, granting them an opening to levy taxation over the inter-
national conglomerates that control the maritime transport industry.
Even so, recent voices have argued that the UN Model’s approach was
never bold enough in the defence of the economic strategic interests
of developing nations.

Even if a state has a high percentage of signed treaties following the
UN Model Article 8 (Alternative B) wording, the act of relinquishing

68. Idem, pp. 294, the commentaries even refer that any special items (e.g., special allow-
ances, incentives not assimilated to depreciation, subsidies, and prior year losses) might be
added or deducted from the relevant net maritime profits.

69. See IATA (2015), Guidelines for Taxation of International Air Transport Profits, pp. 16-18.
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source-based taxing rights on maritime transport income is still
claimed by some to be linked to the stunting of the growth of national
maritime industries, in certain developing countries.”

According to one expert, within the study of his own country (i.e.,
Pakistan), negotiations to include Article 8 (Alternative B) have always
depended on a sacrifice by the source state, in which the latter agrees
to forgo some agreed proportional factor of its taxing rights in order to
access the other provisions of the treaty. Since, without the presence of
a DTA, such nation could theoretically levy direct corporate taxation
freely over any portion of the profits it deemed appropriate.”

In this context, although such claims have not been proven to be
false, we must note that there is no empirical evidence confirming the
existence of a direct connection between (cumulative) source taxa-
tion and the decline of domestic maritime industries in developing
countries.

Moreover, in line with the opinions syndicated by other commenta-
tors, we consider that a case-by-case analysis must always be performed
by source countries before adopting source-based models, namely to
determine if domestic providers are readily available to fill in the gap
left by foreign providers that might circumvent the market.”” As oth-
erwise, the initial impacts of implementing source taxation rules are
said to hinder a country’s ability to establish global connections and,
thus, end up increasing the cost of transport for local businesses.”

70. See Muhammad Ahmed (2020), UN MTC Article 8: Was the Source Rule Surrender on
Article 8 a Blunder? The Case Study of Pakistan, Intertax Volume 48, Issue 1, pp. 118.

71. Idem, pp. 111-112, particular the section that states “It may be added that despite the fact
that Pakistan has done reasonably well by signing the UN MTC Article 8 (Alternative B) into a
substantial number of its DTAs, yet even those DTAs are costing it dearly — nearly 50% of the
taxing rights”.

72. See Bob Michel and Tatiana Falcdo (2021), Taxing Profits from International Maritime
Shipping in Africa: Past, Present and Future of UN Model Article 8 (Alternative B), ICTD
Working Paper 133, Institute of Development Studies, pp. 45.

73. Ibidem, particular when exemplifying as follows “(...) the Philippines is said to have lost all
direct long haul flight connections to Europe by European airlines because of source tax, without
domestic providers being able to offer similar connections (...)”.
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So, in the end, the approach proposed by Article 8 (Alternative B)
of the UN Model presents positive advantages for developing coun-
tries located along maritime routes, such as (i) better correspondence
between the limits of their tax jurisdiction and their territorial bound-
aries, since the provision values most territorial contacts as relevant to
establish economic allegiance at source; (ii) an escape clause against
unfair results, as the provision only values cases where the maritime
operator had prior intention to enter the source territory and (iii) an
opening to collect tax revenue from maritime industry operators call-
ing at source ports.

On the other hand, the development so far of this alternative al-
location standard (or the lack thereof) also presents challenges for
developing source countries, as follows (i) the design of the provision
obliges source countries to forgo an agreed proportional factor of their
taxing rights, as the norm grants cumulative tax rights to both resi-
dence and source; (ii) the need to foster domestic providers that can
fill the gap left by foreign providers that might initially circumvent
the market due to new source taxation and (iii) the absence of a mod-
el apportionment formula in the UN Model, a void that might have
a negative impact during the course of negotiations or even produce
stalemates, due to the difficulty associated with valuating the contri-
bution of the source country to the operations at hand.

3.3. Lessons learnt from global tax practice

After the analyses made in the previous chapters, namely on the in-
ner workings of the maritime transport industry and on how states
allocate their taxing rights over such sector, this section will focus on
practical lessons that can be surmised by the tax policy options adopt-
ed by source countries around the world.

As an introductory note, it should be noticed that certain devel-
oping nations were always very outspoken about preserving their
tax jurisdiction over foreign vessels calling to their ports, with some
managing to introduce and maintain source-based solutions in their
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domestic corporate tax systems. These are, in our opinion, the practi-
cal examples that other nations should look to when pondering their
own international tax policies.

Thereon, after completing the aforementioned evaluation, we must
analyse the tax policy options undertaken by Portuguese lawmakers,
in the hopes of creating an informed contribution to the evolution of
our national tax law and the manner in which it handles the maritime
transport industry.

3.3.1. From special tax regimes to international tax competition

Starting from the basics, one must remember that the currently fa-
voured allocation standard found in exclusive residence-based taxa-
tion grants tax jurisdiction to a single state, the state of residence of
the enterprise. Of course, as we know for an enterprise to be a resident
of a contracting state it must be liable to tax therein by reason of its
domicile, residence, place of management or any other criterion of
similar nature.’

The link of residence, as the ultimate connective factor between
an enterprise and a certain state, shall be determined according to the
domestic tax law of the state in question and in most countries the
condition to obtain it will either correspond to the place of incorpo-
ration or to a formulation similar to the POEM.”

At the same time, the maritime transport sector is characterized by
a high degree of mobility due to the very nature of the activities it de-
velops, within the industry it is commonplace to have multiple shore-
side office locations spread around the globe, these business units and

74. See OECD (2017), Commentary on Article 4: Concerning the Definition of Resident,
Model Tax Convention on Income and on Capital 2017, pp. 1-2. See United Nations

(2021), Model Double Taxation Convention Between Developed and Developing Countries, pp.
164-165.

75. See Victoria Perry and Alexander Klemm (2021), Chapter 12 - Residence-Based Taxa-
tion: is there a way forward?, Corporate Income Taxes under Pressure - Why Reform is Need
and How It Could Be Designed, International Monetary Fund, pp. 256. See David Elkins
(2017), The Myth of Corporate Tax Residence, Columbia Journal of Tax Law, pp. 219.
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their staff are usually devoted to the ship-shore interface management
systems and other centralized planning activities (e.g., marketing ser-
vices, human resources, etc.).”

Consequently, even under normal market conditions, residence
states are naturally wary of losing their national shipping industries
to other coastal states, especially ones that can offer more favourable
conditions in terms of taxation, regulation, and local infrastructures.

Such concern, however, has been exponentially amplified over the
years by the appearance of shipping havens offering very low effective
tax rates in exchange for a place of incorporation, while little or none
of the actual maritime transport operations are based there.”” These
locations, at times, have turned out to be countries without tax treaty
networks and with little regulatory frameworks that are taking advan-
tage of the fact the exclusive residence test has little capacity to detect
substance, particularly when compared to PE-type tests.™

As a result, many developed countries seem to have given up on
taxing maritime transport income under their normal corporate tax
regimes, for fear that their national shipping companies will simply
relocate overseas. Instead, most states that host resident maritime
transport enterprises opted for the creation of domestic special tax
regimes for the sector, usually known as tonnage taxes, that grant very
competitive effective tax rates.

Henceforth, incentivized by reasons of international tax compe-
tition, countries have progressively lowered corporate income taxes
over the maritime transport industry in the hopes of retaining their
national fleets and such trend, if allowed to continue, could lead to a
race-to-the-bottom scenario for this particular sector.”

76. See Carnival PLC, Annual Report Year 2022, available at www.carnivalcorp.com, pp.
11 and 40.

77. See Richard Vann (2014), Current Trends in Balancing Residence and Source Taxation,
Legal Studies Research Paper n. 14/107, pp. 9-10.

78. Ibidem.

79. See Bob Michel and Tatiana Falcdo (2021), Time to reinforce the UN Model for taxing
international shipping profits, available at www.ictd.ac/blog, pp. 2.
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In fact, according to recent statistical reports, based on data ex-
tracted from 157 shipping companies over the period between 2005
and 2019, the maritime transport industry reported paying an effec-
tive tax rate of around 7%, with the cruise sub-sector only paying the
mindboggling percentage of around 0% effective tax rate.*

Such race-to-the-bottom can prove challenging for all parties in-
volved, even for the maritime transport sector itself, as granting ex-
cessive tax benefits will artificially increase the liquidity of shipping
enterprises allowing some of them to renew or explain their fleets,
which in turn leads to overcapacity risks, making it harder for the
sector as whole to generate stable profits.5!

Surprisingly, although the negative impacts of this under taxation
seem evident, the response by the international community has been
tepid at best. Under the supervision of the OECD, several beneficial
tonnage tax regimes are being monitored under the Inclusive Frame-
work on BEPS® Action 5 (Harmful Tax Practices), which generally
deems them compliant and non-harmful.®

Even so, it should be noted that the focus of Action 5 (Harmful
Tax Practices) was more geared towards preventing harmful practiced
from mobile activities that are generally dematerialized, such as the
provision of financial and other service activities, including the ones
connected with intangible assets.’* As such, when faced with criteria
like the substantial activity requirement, that tests if the taxpayer was
de facto involved in the income generating activities being targeted, it

80. See Olaf Merk (2020), Quantifying tax subsidies to shipping, Maritime Economic &
Logistics n.® 22, pp. 526-5217.

81. See Bob Michel and Tatiana Falcdo (2021), Taxing Profits from International Maritime
Shipping in Africa: Past, Present and Future of UN Model Article 8 (Alternative B), ICTD
Working Paper 133, Institute of Development Studies, pp. 14.

82. Base Erosion and Profit Shipping

83. See OECD (2023), Harmful Tax Practices - 2018 Progress Report on Preferential Re-
gimes (2023 update), pp. 13-14.

84. See OECD (2015), Countering Harmful Tax Practices More Effectively, Taking into Ac-
count Transparency and Substance, Action 5 - 2015 Final Report, pp. 23-25.
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is only natural that the maritime transport industry passes with flying
colours.®

Additionally, the tonnage tax regimes created by EU* Member
States are subject to previous control by the EU Commission when
such tax benefits are subsumed to the legal concept of state aid.®’
However, up until now, special tonnage tax regimes have been usually
approved by the EU Commission, at least to the extent that states
grant such benefits to vessels flying the flag of any EU Member State.®®

Nonetheless, recently the OECD’s International Transport Forum
(ITF) seemed to recognize the need for a change by recommending a
systematic review of maritime subsidies to stop the abovementioned
race-to-bottom effect, namely by advising states to make any mari-
time-related tax benefits conditional on the verification of other pos-
itive impacts (e.g., environmental objectives).*’

As an intermediate conclusion, one may state that what started as a
defensive position by coastal states to protect their national maritime
transport industries, meaning the creation of special tax regimes with low
effective rates (i.e., tax tonnage regimes), has slowly evolved to a race-to-
the-bottom with shipping havens that ultimately can have a detrimental
effect to the net sum of collected tax revenue on worldwide basis.

3.3.2. Source-based taxation: novelties from the Asian Continent

After understanding the context, as provided by the last subchap-
ter, one’s perspective on the residence versus source debate might
shift in favour of the latter. In reality, switching to a cumulative

85. Idem, pp. 9.

86. European Union.

87. See Article 107.° of the Treaty on the Functioning of the European Union (TFUE),
published 13* December 2007. See

88. See European Commission (2020), State aid: Commission approves Italian tax measures
for maritime transport, Press Release, pp. 1-2. See European Commission (2004), Community
guidelines on State aid to maritime, communication C (2004) 43, pp. 6.

89. See ITF (2019), Maritime Subsidies — Do They Provide Value for Money?, International
Transport Forum Policy Papers n.® 70, pp. 7-8.
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tax allocation might help to neutralize the appeal of relocating to
shipping havens for the enterprises involved, as any tax savings per-
mitted at residence could (theoretically) be offset by tax increases
at source, thus potentially halting the effective tax rate’s race-to-the
bottom.

Therefore, it is especially important to understand how to correctly
implement a source-based tax model in a practical setting, in order
to anticipate eventual shortcomings and identify potential tax policy
opportunities. Such knowledge, naturally, rests only with countries
that have successfully adopted source taxation systems targeting for-
eign maritime transport operators and can prove invaluable to both
developing and developed countries going forward.

According to recent empirical studies, incidence of source taxation
over maritime / air transport profits in bilateral tax treaties is still fair-
ly low, with the reported percentage of source endorsing agreements
only amounting to about 14% of the total amount of treaties in-scope,
i.e., 247 source-influenced treaties out of the total of 1.781 tested trea-
ties currently in force.”

Equally noteworthy is the fact that, in subsequent analyses based
on such studies, tax policy experts detected a clear concentration of
source-based solutions whenever the results were filtered by signing
party. Meaning that, of the overall treaties that contained source tax-
ation clauses over maritime / air transport enterprises, a high number
of treaties were signed by only a handful of countries.”!

For reference, those countries correspond to the nations of Bangla-
desh, India, Indonesia, Myanmar, Pakistan, the Philippines, Sri Lan-
ka, and Thailand. These select states, all located in South / South East

90. See Martin Hearson (2021), Tax Treaties Explorer (Online database), International Cen-
tre for Tax and Development (ICTD), available at www.treaties.tax (last accessed on the
23 September 2023), search criteria equal to treaties celebrated between all countries
available, filtered by “in force” and Article “8(2)”, we excluded treaties that did not pro-
vide such information.

91. See Bob Michel and Tatiana Falco (2021), Taxing Profits from International Maritime
Shipping in Africa: Past, Present and Future of UN Model Article 8 (Alternative B), ICTD
Working Paper 133, Institute of Development Studies, pp. 26.
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Asia, seem to have a high incidence of Article 8 (Alternative B) UN
Model in their tax treaty networks, to the point that it is fairly reason-
able to claim that source taxation is (or was) part of their external tax
policy on a regular basis.

In this context, if we are to learn important practical lessons about
implementing source taxation models, we must carefully analyse the
tax practices of these few nations. As such, focusing on the taxation
of the maritime transport industry, we must ask ourselves what pop-
ular trends might exist among the direct tax regimes crafted by these
source states for this particular industry, without forgetting to identify
the presence of any particular options rarely followed.

As for popular trends, guided towards the source taxation of mari-
time transport activities, we can point out the following ones: (i) tax
imposed at source over maritime transport profits is to be levied on a
gross basis (versus the net basis as computed at residence option), (ii)
most treaties do not contain an activity threshold clause (e.g., the
“more than casual” clause of Article 8B of the UN Model) and (iii)
the absence of a tax treaty with a powerful shipping nation can repre-
sent a strategic choice by a source country.

The first trend, present in most of the treaties signed by the above-
mentioned countries, pertains to the fact that taxation at source for
maritime transport operations is being levied over the gross receipts
paid to the non-resident enterprises. Generally, such result will be
achieved by imposing a withholding obligation over any person re-
sponsible for making a payment for maritime transport to a non-resi-
dent taxpayer.

Differentiation, between the enacted withholding rules, can be
made through the types of maritime transport operations that are cov-
ered by the objective scope of the provisions. Some source states pre-
fer to only target profits arising from the transportation of people or
goods from a national port to an overseas port (outbound transport),
while other countries also tax the income from the transportation of
people or goods that are bound to a national port (inbound transport),
as long as they are received in their territory.
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Such practice, when compared to the general rules of direct corpo-
rate taxation, seems to be somewhat unorthodox since most systems
tax corporate taxpayers on their net profits, even if some posterior tax
adjustments to their computation needs to be made. Be that as it may,
whenever implementing source-based solutions to tax maritime trans-
port profits, the main concern at source is to avoid losing the ability to
control the operations at hand.

This objective, given maritime transport operators may not have a
stable presence at source, is more easily attained by creating accessory
tax obligations over resident corporate taxpayers, thus allowing for
the creation of a local paper trail for further inspection, if needed.
When dealing with source-based tax policies for maritime activities,
it is advisable to remember that unlike with Article 7 OECD Model
there is no PE structure located at source, meaning that without hav-
ing a significant economic presence operators will never welcome the
prospect of organizing their accountancy records at a local level.

Furthermore, it should be noted that the majority of the studied
tax treaties also apply some form of presumptive taxation in conjunc-
tion with the gross profits rule, meaning that although the real costs
incurred by the enterprise will not be considered, the source country
still allows for a deduction of a fixed percentage to the gross profits
(usually between 40% and 50%).

This method, which is based on a legal estimation of the real costs,
is normally only used for smaller and simpler enterprises, with the goal
of simplifying their tax compliance burdens and, therefore, its excep-
tional use here for the maritime transport industry seems to be in line
with the practicality concerns.

In addition, we must recall that although currently the commen-
taries to the UN Model still recommend that maritime transport en-
terprises be taxed on their net profits, computed following the rules
of the residence state, such option was never consensual amongst all
nations and its adoption is left to each individual negotiation.”?

92. See United Nations (2021), Model Double Taxation Convention Between Developed and
Developing Countries, pp. 294.
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Truth be told, it is no wonder that states looking to implement a
practical tax system end up favouring other solutions (e.g., gross re-
ceipts), since to forego control over the rules of computation / adjust-
ment needed to achieve the taxable profit to the residence state could
mean a loss of control for the source state over the amount of tax rev-
enue that could be collected, as the residence state would dictate the
rules over important tax deductions such as tax losses, depreciation
rules, allowances, incentives, subsidies, etc.

As for the second trend, verified among the practice of source states
that tax foreign maritime operators, we have the clear reluctance
to include an activity threshold clause (“more than casual”) in any
source-based provisions included in double tax treaties.

Although not explained, at least not in the public domain, we tend
to believe by simple logical deduction that source countries mainly
did not wish to include hard to prove rules into their tax treaties, as
that could increase their own administrative workload.

Due to the mobile nature of their activity, maritime operators have
ample reason to claim that their calls to port in the source state were
unplanned whenever they are few in number. This is especially true
if the burden of proof lies with the tax authorities at source, which is
normally the case in the absence of a special legal presumption.”

Even worse, considering that most enterprises might have their
main headquarters, personnel, and documentation outside of the terri-
torial jurisdiction of the source country, the gathering of proof process
will inevitably depend on international cooperation upon request, a
procedure that in practice tends to suffer from significant delays.

For all these reasons, the introduction of activity threshold clauses
for the taxation of maritime transport profits should be approached
with special caution during negotiations, as their inclusion with the
exact wording of the UN Model might be immediately rejected.

A potential remedy, although untested, might be to propose an
activity threshold clause where the burden of proof is inverted, for

93. See India’s Income Tax Appellate Tribunal (ITAT), Mumbai, 28 May 2004, James
Mackintosh & Co. (P.) Ltd. v. ACIT, available at https://indiankanoon.org/doc/350781/.
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example a rule that allocates taxing rights to the source state when-
ever a ship calls to a port therein, unless the operator is able to suffi-
ciently prove that the voyage was unplanned and due to unforeseeable
or unavoidable events.

Another important trend can be found, not in the positive actions
of these source supporting states, but in their strategic absence of ac-
tion. From the analyses of their options, we have noticed that many
of them prefer to avoid entering into double tax treaties all together
with nations that have an overpowering fleet of merchant ships.

At first glance, such behaviour might seem counterintuitive since
without a tax treaty local enterprises are more susceptible to face the
cost of double taxation in their cross-border dealings. However, it is
more than likely that the risk was duly predicted, since given the ab-
sence of a double tax treaty, especially one that follows the OECD
wording, means that the source state is free to impose local source
taxation by use of its own sourcing criteria inscribed into its national
tax law.

This is the exact manner, for example, in which many of these
Asian nations choose to deal with Greece, the second most powerful
nation in the world when it comes to ownership of merchant fleets.’*
In reality, it is possible that these nations figured out that avoiding
an unfavourable treaty in respect to maritime transport outweighed
the negative effect of not having all other provisions, as long as their
domestic tax system was prepared to capture the tax revenue from
passing ships.

Therefore, in the midst of a treaty negotiation, one must bear in
mind the full context of the economic relations between the nations
at hand, while also considering the way that international and na-
tional tax systems work together towards the objectives of both states.

On the other hand, regarding more unique source-based options
worth mentioning, we can single out the following ones: (i) the
absence of a special rule covering maritime transport profits in the

94. See UNCTAD, UNCTAD stats on merchant fleets, available at https://hbs.unctad.org/
merchant-fleet/#Ref_62WRO4FA (accessed 2nd Oct. 2023).
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allocation rules of double tax agreements, with the express exclusion
of such activities from the business profits article, (ii) the inclusion of
maximum limits for effective tax rates at source of maritime transport
activities, usually corresponding to a small percentage (1-6%) and
(iii) the differentiation in tax rates at source, depending on whether
the maritime transport enterprise has appointed a local representative
agent or not.

As for the first policy option, it has been mainly used by Bangladesh
and only in a handful of select double tax treaties. In summary, it can
be described by two concurring factors: the first being that the scope
of the international transport article (i.e., Article 8) will not cover
profits arising from the rendering of maritime transport services and
the second being that such activities will also be expressly excluded
from the business profits article (i.e., Article 7).

Under such combination, source states achieve unlimited taxing
rights on the profits arising from the calls to port made by foreign mar-
itime enterprises, since the exclusion from treaty rules means that tax-
ation solely depends on the sourcing rules established by domestic law.

Even so, in our opinion, contracting states should keep in mind
that such option, in practical terms, is the same as having no bilateral
tax treaty to avoid double taxation for that particular income stream.
Meaning that, in those cases where the domestic law of a contracting
state does not include special provisions to avoid the taxation of the
same income stream at home and abroad, there is a serious risk for
international double taxation, which will negatively affect local oper-
ators in the sector.

Moreover, amongst the less common but still interesting practices,
we can also reference the inclusion of maximum taxation clauses in
modified versions of Article 8-B, these usually correspond to the ap-
plication of a small percentage (usually 1-6%) over the gross receipts,
that acts as an absolute limit to the tax rate that can be imposed by
the source state.

Such clauses, also recommended by the UN Model, can be criticized
for being difficult to harmonize with local tax systems, since some of
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them tax corporate taxpayers based on their net income (including
tax adjustments). Although this divergence in treatment does not af-
fect countries that tax maritime operators on their gross receipts, for
countries that wish to allow for cost deductions or tax benefits, it can
be cumbersome to make sure that the local net tax rate corresponds to
the maximum gross tax rate inscribed in the tax treaties.

In these cases, aiming at a more flexible regime, it seems more ad-
visable to use another common method of taxation that provides that
any amount of tax, charged in the source state, will be reduced by
a pre-negotiated percentage (usually 50%). This specific method, in
comparison with the obligation to comply with a fixed maximum tax
rate, does not present any challenges in its application both to gross
or net-based taxation systems nor will it create an increase in bureau-
cratic processes at source.

Nonetheless, we must be plain that such method will result in a
greater surrender of control to the source state over the effective tax
rate to be levied over the maritime transport sector, but such concern
can also be raised regarding any other type of income stream covered
by double tax treaties today and still countries subscribe to them in
great numbers.

Finally, we must mention the particular tax policy design in which
the source country enacts a differentiation in tax rates, supported in
its domestic law, depending whether maritime transport operators
have appointed a local representative agent or not.

According to Indonesian tax rules, resident taxpayers are obliged to
withhold tax at a rate of 20% on payments for the provision of servic-
es by non-residents, however such rate will be reduced to 2.4% when-
ever the non-resident corresponds to a maritime transport operator
that is deemed to have a PE in-country in the form of a representative
agent that must be a local shipping company.”

95. See Articles 15 and 26 of the Indonesian Income Tax Law (1986), available at https://
www.pajak.go.id/id/pph-pasal-15 and https://pajak.go.id/id/pemotongan-pajak-penghasi-
lan-pasal-26.
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This curious domestic design, in all its simplicity, offers advantag-
es when the goal is to implement source taxation over foreign mari-
time operators by grounding the operators in the source territory. As
we have discussed extensively before, maritime transport enterprises
have long been considered a challenge to tax due to their high mobil-
ity that leads to hardships in terms of control / inspection, by forcing
foreign operators to appoint a local representative that is equally re-
sponsible for the delivery of the tax owed source countries reinforce
their guarantees for effective collection of the tax revenue.

In this framework, it is clear that the more common use of source
taxation in certain Asian states gives them unique knowledge on the
design of such special regimes. In our opinion, all maritime countries
can benefit from the study of such experiences, as with the increase
of global tax competition it is likely that more source countries will
adhere to similar taxation regimes in the near future.

3.3.3. Portuguese double tax treaty network: signs of change?

In general terms, at least from the documents available, Portugal’s po-
sition regarding the residence v. source debate has always been one
of quiet support of the positions defended by the OECD, an expected
choice as the country was one of the founding members.”

Such support is easy to identify, namely by the country’s accept-
ance of the traditional wording given to Article 8 (POEM / residence
taxation), as proposed by the OECD Tax Model and the UN Model
Alternative A, in most of its signed double tax treaties currently in
force. This support, by all accounts, holds historical roots as the oldest
tax treaty still in force contains a provision granting exclusive taxing
rights to the residence state over maritime and aerial navigation prof-
its.”

96. See Convention on the Organization for Economic Co-operation and Development,
signed on the 14" December 1960.

97. See Convention between Portugal and the United Kingdom of Great Britain and
Northern Ireland to Avoid Double Taxation and Prevent Tax Evasion in Direct Taxation

(1968), published on the 24™ of July.
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Notwithstanding, it should be noted that Portugal on occasion
has entered into double tax agreements that contained source-based
provisions specifically targeting the profits obtained by the maritime
transport industry. In fact, a consultation of the country’s current tax
treaty network shows us that around 4% of the country’s double tax
agreements endorse source taxation of maritime transport profits (3
treaties out of 81 in total).

A small figure on its own, no doubt, but at the same time a potential
sign of change towards allowing an increase of taxing rights at source.
Supporting this perspective, is the fact that all of the abovementioned
treaties were published in the last three decades, this might be an indi-
cator of openness towards the argumentation presented by source coun-
tries, as before exclusive residence taxation was all-encompassing.

In this context, we consider it a useful lesson to exact a comparison
between the source-based tax treaties accepted by Portugal and the
agreements analysed in the last subchapter, looking for commonalities
and / or discrepancies in their formulation. As such, we may start by
identifying such source-based agreement as the tax treaties signed by
Portugal with Kenya (2020), Pakistan (2003), and Venezuela (1997).

Immediately, we can spot that Pakistan is one the nations that
belong to the successful source Asian countries studied in the last
subchapter. According to the agreement with this nation, under the
rule present in Article 8 (2), profits earned by a resident of a Contract-
ing State from the exploration of ships in international traffic, that
come from sources within the other Contracting State, can only be
taxed in that other state.

This is an interesting approach, since in basic terms we are looking
at an inversion of the exclusive residence taxation clause, this is not a
common approach and its use means that in practice the source coun-
try has both exclusive right to tax and no boundaries in the degree of
taxation it can impose, so long as the income falls into its domestic
source rules.

Such wording, when compared with other tax treaties, lacks cer-
tain common elements like the indication of whether taxation should
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be levied over gross or net amounts, the absence of a deduction to ac-
count for estimated costs related to the activity or even an allocation
formula that clarifies the amount of profits that are taxable at source.

Instead, it is very curious to see that both countries allow for these
fundamental elements to be defined solely by the domestic tax laws
of the source country, thus making the local corporate tax rules the
single most important piece of legislation to determine the tax burden
over foreign maritime transport enterprises.

Moreover, as for the Portugal - Venezuela double tax treaty, the
baseline rule inscribed into its Article 8 (1) defends the route of ex-
clusive residence taxation for most forms of international traffic by
ship or by airplane. However, according to the exception present in
Article 8 (4), all profits earned by a resident of a Contracting State
from the exploration of ships used in the transport of hydrocarbons
may be taxed in the source state.

Evidently, such exceptional rule has a much more defined objective
scope that is much narrower than other source-based provisions, since
it is aimed at a specific range of goods that are being transported by
sea, namely the ones that have hydrocarbons in their composition.
These goods correspond mainly to fuels and other subproducts, such
as gasoline, kerosene, natural gas, lamp oils, lubricants, etc. and are
one of the main exports in Venezuela.”®

Therefore, we must underline that this product-focused source tax-
ation is very different at its core to the general source taxation we
have been discussing so far. Since, in the first case, it is possible to
establish a pre-conditional relation between the right to tax and the
origin a certain product, e.g., source taxation shall only be levied over
hydrocarbons extracted from the state’s territory.

In itself, this type of measure is typically present in protectionist
agendas, that one would expect from states that are not fully integrat-
ed in the global market and its terms make little sense outside of that
particular economical context.

98. See Larry B. Pascal (2009), Developments in the Venezuelan Hydrocarbon Sector, Law and
Business Review of the Americas Vol. 15 n. 3, pp. 531-532.
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Finally, we shall place our attention upon the tax treaty signed be-
tween Portugal and Kenya, the most recent of the source-based trea-
ties in analysis and perhaps the most innovative as well, since it holds
a specific take on the wording of Article 8.

According to that provision, when an enterprise of a Contracting
State obtains profits from the exploration of ships in international
traffic in the other Contracting State: (i) those profits will be deemed
to be no more than 5% of the total amount received by the enterprise
for the transportation of passengers or cargo that embarked in that
other Contracting and (ii) the tax that can be imposed by the other
Contracting State will be reduced by a ratio of 50%.

This particular wording, in the context of source taxation, is rare
because it outright allocates 5% of the foreign maritime transport
profits to be taxed by the source country, when such core elements
are usually defined by domestic tax law. In short, this approach means
that both states were able to agree that such percentage represented
an accurate estimation of the source state’s contribution to the devel-
opment of the economic operation.

Even so, we can still notice a hint of an imbalance towards the
residence state, as in conjunction with the allocation of a small per-
centage of the overall profits, we also have a tax rate reduction by half,
which ultimately means that the effective tax rate that imposed by
the source country will be extremely limited.

All things considered, we may conclude that Portugal is not com-
pletely against source-based solutions for the taxation of the maritime
transport industry, but there is still a clear preference towards exclu-
sive residence taxation. As for the specific source regimes being used,
we verified that Portugal’s tax treaty practice usually deviates from the
most popular trends amongst source countries, perhaps due to the lack
of experience in the application of such regimes.

From our analysis, it is our opinion that Portugal should refrain
from leaving the computation of the tax base for the domestic law at
source to avoid unpredictable results. Namely, by opting to clarify in
the treaty’s wording, if the basis of taxation should be the gross or the
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net profits, by determining the degree of deduction needed to attain
the deemed profits and, whenever possible, by establishing a clear al-
location of the gross profits to be taxed by the source country.

3.3.4. An analysis into Portugal’s domestic tax policy options

As we explained before, in several parts of our study, many source states
end up relying on the rules of their own domestic tax laws to define the
taxation that will be levied over foreign maritime transport enterprises.

In summary, such scenario can be brought forth by two factors: (i)
due to the absence of a tax treaty with a certain state, either because
no agreement was possible or because economic relations with said
state are rare, and / or (ii) due to the silence of the existing tax treaty,
as it might allow for source taxation, but does not provide any instruc-
tions regarding the terms in which the source state is to exercise its
right to tax over this specific sector.

From our study of the Portuguese tax treaty network, as presented
in the last subchapter, we have seen that Portugal has signed at least
two tax treaties that fit the second factor, leaving the conditions of
taxation to be determined by the domestic tax rules at source.

Furthermore, it is also true that Portugal has a relatively small tax
treaty network, only covering 81 nations in the world (out of a total
of about 206), meaning that with all non-treaty countries Portugal’s
position as a source country is exclusively protected by the quality of
its own domestic tax rules. As such, it is relevant to conduct a study of
how Portugal enacts source taxation in this domain from the perspec-
tive of its internal tax regimes.

Among those domestic tax rules, the most relevant ones for our
study will be the corporate tax rules that define the source of the
income streams arising from maritime transport activities (sourcing
rules), as well as the ones that define the computation of the taxable
profits received therein (computation rules).

First of all, in what concerns the Portuguese CIT sourcing rules,
we know that resident taxpayers, that either have their headquarters
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or their place of effective management in our national territory, are
subject to tax on all of their income streams regardless of where they
were sourced (worldwide income).

Meanwhile, non-resident taxpayers (without a PE) are only subject
to CIT on income streams obtained from sources deemed to be locat-
ed in the Portuguese territory. To this end, our national legislator cre-
ated a closed list of scenarios where a sufficiently strong link between
the income and the country can be found.

According to the referred list, income received by a non-resident
taxpayer due to the rendering of services not specified in that closed
list is subject to CIT in Portugal, as long as a resident taxpayer is
making the payment. However, such sourcing rule admits one impor-
tant exception: it is not applicable to services connected to transport,
communication, and financial activities.””

Henceforth, under the domestic tax rules enacted by Portugal, prof-
its perceived by non-resident enterprises from the transportation of
goods and passengers are not subject to CIT. Which means that, at
least for now, Portugal abstains from imposing any source taxation on
foreign maritime transport operators even in cases where the double
tax treaties allow for it or there is no treaty in place that prevents it.!®

This conclusion, regarding the exclusion of maritime transport
profits from our national CIT sourcing rules, has been confirmed in
several case law decisions by the Portuguese tax arbitral court. Just
recently, that same tax arbitral court issued a ruling that, among other
topics, clarifies the motives behind the exception that is the non-tax-
ation at source of this particular sector.

According to the ruling, published in 2022, there is little doubt
that the lawmaker — in the midst of its desire to tax other services

99. See Article 4, n.° 3, subparagraph c), n.° 7 of the Portuguese CIT Code, published by
Decree n.° 442-B/88, 30" Nov.

100. In addition, we should also note that Article 13 of the Portuguese CIT Code also
creates a special exemption for maritime transport operators whenever there is a similar ex-
emption in the other state, as long as the Finance Minister has recognized this reciprocity,

by decree published in the Official Gazette.

280



International maritime transport taxation

— created such an exception to better deal with the characteristics of
the industry, namely the fact that the main activities are developed in
many different locations and, also, the significant difference between
its gross income and its net income (a fact that is not common among
sectors that are subject to definitive withholding taxation). Moreover,
the court even claimed that these reasons point to complex problems
that would arise if Portugal chose to impose a source-based taxation
system.

Regarding such exclusion from taxation, without disagreeing with
the court regarding the motivations that drove the lawmaker in its
creation, we must express our astonishment at the potential negative
effects that such choice might have when mingled with the external
tax policies that are currently being pursued by Portugal.

From a practical view, excluding all foreign maritime operators
from source taxation in its domestic tax law as a policy makes sense
for a nation that is fully committed to the idea of exclusive residence
taxation. In this scenario, assuming that the country has a functioning
tax treaty network, all maritime transport taxation will correspond to
domestic taxation over resident taxpayers.

Notwithstanding, whenever a state makes the conscious decision
to allow for provisions in its tax treaties that to some degree endorse
source-based taxation of foreign maritime operators, it makes little
sense to exclude foreign operators from your domestic sourcing rules
all together, particularly when you are aware that your national oper-
ators are liable to endure source taxation in the other country.

Naturally, the absence of domestic sourcing rules presents an imme-
diate problem in the disproportionate loss of tax revenue for Portugal,
but it also represents a shortcoming in the sense that it favours the po-
sition of foreign maritime transport operators over national operators
competing in the same industry. This beneficial treatment of foreign
operators, that exists by the inaction of the Portuguese lawmaker, does
not seem to have a valid justification since, as far as we know, Portugal
never expressed a desire to limit its taxing rights to favour one or more
states like with tax sparing clauses.
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On the other hand, in what concerns the applicable internal com-
putation rules, we should mention that resident maritime operators
have the option to access a very favourable special regime to calculate
their taxable profits — the tonnage tax regime.

This special regime, created by Annex I of the Decree n.® 98/2018,
was published on the 13™ of November and differs from the general
CIT rules by allowing for a simplified method of determining the tax-
able income of maritime transport activities. In practical terms, such
method relies on a regressive table that takes into account the net
tonnage of each of the vessels at the disposal of the operators, as well
as the number of days that the ships are available for use, excluding
the days under repair.

In simple terms, such method expresses the deemed profits per day
and per 100 net tons, with the reference values ranging from 0,75
Euro for ships under 1000 net tons to 0,20 Euro for ships over 25.001
net tons. The income estimated this way, actually decreases the more
net tonnage capacity the ship presents, meaning that the use of bigger
vessels actually leads to the computation of smaller taxable profits.

As with other simplified methods, operators cannot deduct any oth-
er costs with the exception of taxpayers that render out-of-scope ser-
vices, were a proportional deduction (“pro rata”) based on the weight
of such activities over the general turnover may apply.

From a more generic perspective, one cannot help but notice that
like many other nations Portugal uses a tonnage tax regime to achieve
a low effective tax rate, namely by shrinking the taxable profits be-
fore applying the normal corporate tax rate (i.e., 21%). As we stated
before, this practice is rooted in international tax competition objec-
tives and can lead to a race-to-the-bottom, especially when coupled
with the absence of source taxation.

Nonetheless, our research did uncover a positive side of the Por-
tuguese tonnage tax regime, one that actually has been highly com-
mended by the foreign reviewers for its sustainable outlook on the
taxation of this specific sector. We are referring to an additional reduc-
tion (upon request) of 10% to 20% of the taxable profits, for vessels
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over 50.000 net tons, that invest in special mechanisms devoted to
the conservation of marine ecosystems and to the reduction of the
effects of climate change.

These special environmental mechanisms, according to the Ministe-
rial Ordinance n.® 72-B/2019, published on the 4 of March, correspond
to any equipment that can minimize the effects of atmospheric, sound
and water pollution caused by hydrocarbons, ballast water, sewage wa-
ter, packaged prejudicial substances, other toxic liquids, and general
waste. Such investments, which must be beyond the minimum require-
ments imposed by EU and national law, may be accepted if they were
completed in the 5 years prior to the presentation of the request.

Considering the above, one may conclude that Portugal’s tax pol-
icy options showcase, at the very least, that the country has not seri-
ously pondered the question of whether or not it should be imposing
taxation at source for foreign maritime operators.

Although the country seems concerned with protecting its own na-
tional operators, namely by ensuring them a low effective tax rate, the
aggregate of its internal and external tax policy options reveals that
officials are so far willing to ignore additional tax revenues despite
having an international framework that could easily support them.
Even worse, the current discussion is still revolving around the idea
that source taxation cannot be implemented, when other countries
are already executing it successfully.

4, New routes for the taxation of international maritime
transport profits

In our previous chapter, we focused on the issues at hand from the view
of the state-of-the-art, acquiring knowledge on how states around the
globe are dealing with the taxation of international maritime trans-
port profits.

For this chapter, we intend to draw from the lessons learnt so far
in order to propose a new theoretical model for the international
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taxation of such industry. Our proposition, in this context, is meant to
disrupt the current discussions between residence v. source solutions
by pointing to a new direction, guided by the fulfilment of shared ob-
jectives between developed and developing contracting nations.

4.1. Inside the residence v. source debate: proposing a holistic

approach

First and foremost, one must recall that the residence v. source de-
bate around the taxation of maritime transport profits is mainly being
fuelled by the clash between antagonistic interests between states, in
the hopes of conserving the maximum amount possible of tax revenue
for their own treasuries.

In fact, the race-to-the-bottom scenario that can be observed
through the low effective tax rates practiced worldwide is a good indi-
cator of the disregard showed by the international community about
these matters, since most countries prefer to collect modest amounts
of tax receipts over guaranteeing that the sector pays a fair share of
taxes on a global basis.

From our perspective, not only are the current terms in which the
debate is held likely to hamper new developments, but the objectives
of the parties involved are also ill-chosen from the start. In other
words, similar to what we saw happening with the taxation of mul-
tinational entities operating on a global basis, we consider that each
state should cast aside their individualised goals in favour of assuring
collective interests, such as the integrity of the entire global corporate
taxation system.

Notwithstanding, we do recognize that a sector dedicated to more
corporeal activities, such as the maritime transport industry, poses dif-
ferent challenges when compared to immaterial or digital services and
may warrant a different approach. From our study, beyond econom-
ic concerns, coastal states have to tackle other challenges related to
maritime transport such as: (i) infrastructural requirements, mainly
the heavy public investment that their installation and maintenance
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require and (ii) environmental costs, namely due to the several forms
of pollution that high sea vessels can produce at source.

From the perspective of the funds needed to overcome such bur-
dens, we know that for the first set of challenges states can easily adopt
bilateral and indirect forms of taxation. For the most part, such tax-
ation is obtained through the levy of several types of port fees, these
usually are designed to directly compensate states for the use of public
facilities and / or auxiliary services by private entities.

However, when dealing with the second type of challenges men-
tioned above, states are faced with increased difficulties due to the
nature of the environmental costs at hand, as in most instances
maritime transport related pollution is virtually unpredictable, un-
detectable, and ultimately hard to control. As we have seen before,
maritime transport operators use several technics that can aid them
in escaping basic controls and thus allowing them to pollute, these
practices create a hidden cost for society as a whole that is impossible
to accurately calculate, making any attempt of an exact repercussion
an illusion.

Therefore, in the midst of the discussion on how should we tax
the international maritime sector, we defend that the international
community should adopt a more holistic approach to the problem. In
other words, countries should shift their focus from maintaining their
tax revenues to other equally important common values present when
dealing with such specific sector, namely the need to protect the en-
vironment by ensuring the sustainable development of such activities
on the long term.

4.2. Sustainability as the new international tax policy driver

According to the work developed by the WCED!™ (1987), per re-
quest of the UN General Assembly, the concept of sustainable devel-
opment is rather broad corresponding in essence to any type of “(...)

101. World Commission on Environment and Development.
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development that meets the needs of the present without compromising the
ability of future generations to meet their own needs”.!*?

More recently, through the adoption of the 2030 Agenda for Sus-
tainable Development, all UN-member countries recognized that the
pursue of important global goals like ending world poverty and oth-
er deprivations must go hand-in-hand with strategies that improve
health and education, reduce inequality, and spur economic growth —
all while tackling climate change and working to preserve our oceans
and forests. At the heart of this initiative, we can find the 17 Sustain-
able Development Goals (SDGs) that constitute palpable objectives
to shape the future.

Among them, worthy of mention for its relevancy to our study,
we can find SDG 17 that calls for the strengthening of the means of
implementation as well as the revitalization of the global partnership
for sustainable development. Under SDG 17.1, nations are advised to
“strengthen domestic resource mobilization, including through international
support to developing countries, to improve domestic capacity for tax and
other revenue collection”.

In the same document, one can find indirect connections between
the taxation of maritime transport activities and at least three other
goals — SDG 9 Industry, innovation and infrastructure, SDG 13 Cli-
mate action and SDG 14 Life below water — since this industry ends
up exerting some degree of impact over all of them.

Furthermore, shouldered by the concept of sustainable develop-
ment, states around the world have been steadily creating regimes
that amount to structured environmental tax laws. Meaning, that the
main principles of environmental law are seen to be having an in-
creased projection into the domestic tax systems of most countries,
albeit with varying degrees.

In this framework, for us none other example of this projection
is clearer than with the polluter-pays principle. This environmental
protection standard, at its core, is inspired by the economic theory

102. See WCED (1987), Report of the World Commission on Environment and Development:
Our Common Future, pp. 42-44.

286



International maritime transport taxation

according to which the external costs that accompany industrial pro-
duction (including the costs resulting from pollution) must be inter-
nalized at the level of the economic agents as effective production
costs.!®

Such external costs are quite distinct from regular internal business
costs, in the sense that they do not affect only the economy of the
producer but their burdening effects extend beyond into society in
general. Due to this fact, they are sometimes referred as social costs
— the loss or expense that one agent causes to all others, as a direct
consequence of its economic activity.!%*

From a tax perspective, those social costs are the main underpin-
ning for the development of environmental tax laws and, as such,
in this light taxation is converted into the most suitable instrument
to ensure that the polluting agent supports the imbalance caused by
its activity, the right to tax becomes the internalising mechanism of
those social costs.!®

In this context, and although no one will deny its important role
in the construction of internal regimes, we believe that the ideal of
sustainable development acting through environmental principles,
such as the polluter-pays principle, should also influence the policy
creation in other areas of taxation, namely in the development of a
new international tax order with positive effects.

First and foremost, since consensus are more easily obtainable be-
tween parties suffering from the negative effects of the same event
(i.e., climate change), the adoption of an outlook on source taxation
based on sustainability as the new international tax policy driver may
prove to be an effective approach to bring both sides together around
the same interests.

103. See Benoit Jadot (1994), Fiscalité de I environnement, Bruylant Bruxelles, pp. 21.

104. See Pérez de Ayala (1967), Introduccién a una teoria econémica del coste social como fun-
damento de responsabilidades juridico-privadas y de obligaciones tributarias, Revista de Derecho
Financeiro y Hacienda Publica, n. 72, pp. 1030.

105. See Gracia Luchena Mozo (2013), Instrumentos fiscales para la proteccién del medio
ambiente, published in Tratado de Derecho Ambiental, Tirant lo Blanch, pp. 355.
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In addition, the application of our proposal as a means to prop up
source taxation models of maritime transport profits would bring about
positive factors that could improve the efficiency of tax collection
over polluters. Such factors would be: (i) greater proximity between
the source state and the negative externalities caused by the indus-
try’s pollution, (ii) greater alignment between territorial jurisdiction
of the source state and the location of the negative externalities and
(iii) greater availability amongst source states to develop cooperative
scenarios for control / inspection of polluting activities.

From our perspective, all these factors speak to the harsh reality in
which the inability to use direct source taxation as a “green tax” tool
would mean that coastal source states cannot be expected to promote
an effective combat against maritime transport pollution. As we made
abundantly clear, the diffuse nature of the pollution techniques avail-
able to the sector call for a direct tax solution, that is not dependant
on the exact computation of the environmental damages.

Undoubtedly, by force of their attachment to exclusive residence
taxation certain states are preventing the international community as
whole from achieving the SDGs as established by the UN, in particu-
lar by weakening the domestic resource mobilization in source coun-
tries and by preventing the correct application of the polluter-pays
principle.

On the other hand, the current international tax consensus alter-
natively chooses to allocate the right to levy direct taxation to states
that are removed from the negative effects caused by the actions of
the polluters, that have no direct territorial jurisdiction over the place
of the misconduct and that ultimately will not have to bear the costs
in terms of clean-up operations or public health. In brief terms, pro-
vided that maritime transport operators are careful in the selection of
their polluting grounds, residence states have little motivation to levy
the extraordinary tax revenues needed to support worldwide proper
control.

Our position, in its essence, is not entirely new as tax researchers
have long identified that international tax law, in particular exclusive
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residence taxation in DTAs, can bring about legal limitations to the
adoption and implementation of domestic environmental taxes.!® In
fact, such limitations were already flagged as a potential cause for the
lack of consistency between domestic taxation and environmental
policies.

Moreover, in what concerns a more practical view over the im-
plementation of such ideas, we are of the opinion that contracting
states should consider the possibility of establishing global or regional
environmental tax agreements, with a bilateral or multilateral reach.
These instruments, that can either be integrated in current DTAs
or be autonomous, could extend the rights of coastal states to levy
taxation at source in exchange for guarantees that the additional tax
revenues would be wholly or partially earmarked for the fight against
maritime pollution.

For example, contracting states could bestow reinforced taxation
rights to the source state over foreign maritime enterprises dependant
on the additional tax revenue being wholly or partially earmarked to-
wards the following: (i) domestic investments in security / inspection
teams, (ii) acquisition of new surveillance and control technologies
and (iii) public revenue losses due to any adjustments to the environ-
mental and / or regulatory policies at source.

Henceforth, by accepting our proposal both states would be faith-
fully pursuing their own interests in a balanced manner. The source
state would receive an influx of tax revenue that would strengthen his
means of implementation of the desired SDGs, while the residence
state would receive appropriate guarantees that the surrender of his
taxing rights contributed towards obtaining a more sustainable envi-
ronment on a global scale.

106. See Alice Pirlot (2020), International Taxation and Environmental Protection, published
in Research Handbook on International Taxation, pp. 258-277.
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4.3. Integration with the Benefit, Neutrality and Value Creation
Principles

In addition to the above, we are of the opinion that the adoption of
sustainability ideals as new international tax policy drivers not only
brings practical benefits, but is also theoretically supported by well-
known allocation principles (benefit, neutrality, and value creation).

These allocation principles, as they are described in modern tax
research, are theoretical proposals on the guiding material principles
at the heart of the international tax system and, as such, they are not
always found coexisting in a particular international tax regime.

First of all, regarding the alignment of our proposal with the benefit
principle, we must note that such principle provides that taxpayers
should be obliged to pay taxes in proportion to the benefits obtained
from their government. In general terms, in the realm of international
taxation, this principle is ever present as it allows for the awarding of
taxing rights to the state(s) that contributed the most to the genera-
tion of income.

In this setting, we must also take notice of the fact that the role
of the benefit principle in international tax law has shrunken over
time, mainly due to market valuation differences between developed
and developing nations. It is now seen as little more than a justifica-
tion-to-tax principle, a simple command directed at States to refrain
from taxing certain income streams created exclusively by using pub-
lic benefits obtained abroad.!®”

This ideal would be achieved by our proposal, as source taxation
of maritime transport profits is justified under the benefit principle
as public benefits are clearly being granted to enterprises both at res-
idence and at source. Undoubtedly, without the presence of large
public infrastructures promoted by coastal source states international
traffic between nations would not be a reality.

107. See Pistone, P. and Hongler, P. (2015), Blueprints for a New PE Nexus to Tax Business
Income in the Eva of the Digital Economy, WU International Taxation Research Paper Series
No. 15, pp. 33.
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Furthermore, in what regards the alignment of our proposal with
the neutrality principle, we must recall that this ideal seeks to achieve
worldwide efficiency by avoiding market distortions created due to
unjustified tax measures. As such, we must underline the partiality of
the current solution of exclusive residence taxation and compare it to
our proposal on source-related taxation.

In this framework, in what matters for our analysis, the neutrali-
ty principle operates thought the concept of Market Neutrality, this
proposal to achieve economic efficiency argues that if two enterprises
compete in the same market then they should face the same effective
tax rates or at least similar.!®

As we discussed before, we know that the maritime transport sector
today is prone to unruly tax competition and that many fear a race-to-
the-bottom is already in full effect, this necessarily means that exclu-
sive residence taxation is not a neutral allocation regime.

In this sense, the adoption of intermediate source-related tax solu-
tions across the globe can help to mitigate this unruly tax competition
by raising effective tax rates around the world and making relocation
virtually ineffective. At the same time, the sustainable objectives add-
ed in our proposals can help to ensure that pollution hotspots are not
solely created near developing coastal states and this may lead to a
more neutral redistribution of external costs between markets.

Finally, in what concerns the alignment of our proposal with the
value creation principle, we must clarify that this principle encases
the idea that income should be taxed where value is effectively cre-
ated.

The value creation principle has been in the centre of the interna-
tional tax agenda for the past few years. This ideal was directly cited,
by both the G20 and the OECD, as a guiding principle for the pivotal
BEPS project and more recently for the Inclusive Framework on BEPS
initiative, being referred to as the basic paradigm for the taxation of

108. See Alan ]. Auerbach, Michael P. Devereux & Helen Simpson (2008), Taxing Cor-
porate Income, pp. 44-45.
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cross-border profits, in both action 1 (digital economy) and actions
8-10 (transfer pricing).'”

Once again, source taxation over maritime transport profits embod-
ies in our opinion a classic case of several source jurisdictions pleading
for taxation to occur in the place where value is effectively created,
as it is undeniable that operators derive economic value directly from
the territory of the source country.

Remembering the operations at hand, one cannot forget that un-
like with the digital economy in maritime transport there is a physical
connection with the land of the source state, as vessels might need to
dock for load and unload activities, occasional repairs, and refuelling.
Even worse, under current rules enterprises are free to establish ware-
houses, strategic offices and hire personnel, all without being subject
to the taxation at source on their main activity that a normal corpo-
rate taxpayer with a PE would pay.

In our opinion, the matter only gets more imbalanced when we
consider that the global value chain of maritime transport enterprise
might contain hidden difficulties to calculate environmental costs
(negative externalities) that should be accounted towards the value
created at source.!'!°

Our proposal, in our view, not only calls for taxation following the
value being generated by source countries, it also has the merit of al-
lowing for some consideration of those hidden costs, bringing them to
the negotiating table and allowing for at least an approximate form of
compensation to occur.

In conclusion, it seems to us that any and all argumentation de-
signed to promote the implementation of taxation at source of mar-
itime transport profits, particularly with an environmental add-on,
complies perfectly with the most recent ideas defended regarding the
main allocation principles that should guide the international tax

109. See OECD (2015), Aligning Transfer Pricing Outcomes with Value Creation — Actions
8-10: 2015 Final Reports, OECD/G20 Base Erosion and Profit Shifting Project, p. 3.

110. See Christians, A. (2021), Designing a More Sustainable Global Tax System, Dalhousie
Law Journal, n. 44(1), pp. 19.
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order. So much so, that we wonder why the discussions on interna-
tional tax reform have so easily ignored the generalized beneficial tax
treatment that is given to one particular industry in detriment of all
other forms of business.

5. Conclusion

During the course of our research, we have displayed that the mari-
time transport industry, despite being an important linchpin to global
trade, also represents a sector that creates environmental liabilities
that due to their own nature are unpredictable, undetectable, and ul-
timately hard to control by governments worldwide.

In this context, at present the debate between developed and de-
veloping nations regarding the cross-border taxation of the sector still
seems to revolve around the merits of residence-based taxation versus
source-based solutions, with the first (coupled with POEM clauses)
being the default choice for most states.

According to our research, this preference for residence-based taxa-
tion in this particular sector is often complemented by the creation of
special tax regimes with low effective rates (i.e., tax tonnage regimes).
These practices, in the grand scheme of things, have slowly evolved to
a race-to-the-bottom with shipping havens that can have detrimental
effects on the net sum of collected tax revenue worldwide.

Notwithstanding, a select group of Asian coastal states have been
struggling to take a stand towards source-based taxation, with (incip-
ient) results even showing up in the Portuguese tax treaty network.
In our study, by going beyond economic concerns, we demonstrated
the presence of a direct link between that struggle and the envi-
ronmental costs borne by coastal states with the maritime transport
sector.

Considering the rekindling of the debate, we propose a more ho-
listic approach to the matter in which the concept of sustainable
development acting through environmental principles, such as the
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polluter-pays principle, bears influence in the process of policy crea-
tion in the international tax order going forward.

The application of our proposal, as a means to prop up source tax-
ation models of maritime transport profits, would bring about positive
factors that could improve the efficiency of tax collection over pollut-
ers by coastal states. Such factors would be the: (i) greater proximi-
ty between the source state and the negative externalities caused by
the industry, (ii) greater alignment between territorial jurisdiction of
the source state and the location of the externalities and (iii) greater
availability amongst source states to develop cooperative scenarios for
controlling maritime pollution.

From our perspective, without direct source taxation coastal states
cannot be expected to promote an effective combat against maritime
transport pollution. Since, as we made abundantly clear during our
exposition, the diffuse nature of the pollution techniques available to
the sector calls for a direct tax solution, that is not dependant on the
exact computation of the environmental damages caused.

Regarding the implementation of such ideas, we are of the opinion
that contracting states should consider establishing global or regional
environmental tax agreements, with bilateral or multilateral reach.
These instruments, that can either be integrated in current DTAs
or be autonomous, would extend the rights of coastal states to levy
taxation at source in exchange for guarantees that the additional tax
revenues would be wholly or partially earmarked for the fight against
maritime pollution.

Finally, through our analyses, we concluded that such holistic
approach offers a greater degree of compatibility with contempo-
rary principles that permeate the international allocation rules (i.e.,
value creation, benefit, and neutrality principles), particularly when
compared with traditional residence-based solutions currently fol-
lowed.

An all-encompassing conclusion, considering the entirety of our
research, may be found in the assertion that current solutions for the
international taxation of the maritime transport industry are outdated,
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misaligned and fail to reflect the new sustainable development global
agenda and, as such, impeding reform might be inevitable.
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Os novos nortes das normas tributarias extrafiscais.
Um alinhamento aos anseios de sustentabilidade e
desenvolvimento racional

Ubiratan Baga dos Reis

O presente artigo tem por objetivo analisar a evolu¢do do uso das
normas tributdrias extrafiscais mormente em relagio a atuac¢io estatal
na tutela da sustentabilidade ambiental. Como objetivo geral, adota
a premissa da extrafiscalidade como um instrumento apto ao dever
constitucional de prote¢io do meio ambiente se investigando a legis-
lacdo tributdria infraconstitucional, enveredando para a andlise das
normas emanadas dos Entes federativos. No primeiro capitulo se tem
a explanagfo acerca da utilizagdo das normas tributérias extrafiscais,
correlacionando com os conceitos de sustentabilidade, desenvolvi-
mento sustentdvel, preservacio do meio ambiente etc, e as interacdes
inerentes ao uso dos principios constitucionais tributérios e da ordem
econdmica. Apds, dentro de uma evolugio temporal, aborda o uso
das normas tributdrias extrafiscais na legislacio infraconstitucional,
como por exemplo, como instrumento de incentivos de producio de
biocombustiveis que afetam em menor intensidade o meio-ambien-
te, prevista na Lei n® 13.576/2017. No terceiro capitulo, se aborda
a evolugio (alinhamento) do Sistema Constitucional Tributdrio es-
pecialmente com o advento da Emenda Constitucional n® 123, de
14.07.2022, que inseriu o inciso VIII, no § 1°, do artigo 225, com o
objetivo de assegurar o diferencial competitivo em relacio biocombus-
tiveis e combustiveis fésseis, no Titulo VIII, da Ordem Social, Capitu-
lo VI, do Meio Ambiente a demonstrar que, por op¢io do legislador, o
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regime fiscal de biocombustiveis e combustiveis fésseis apresenta uma
relevAncia muito mais voltada ao meio ambiente do que ao sistema
tributdrio constitucional. Como resultado a ser alcan¢ado, aponta-se o
alinhamento das normas constitucionais com a ideia de utilizacio das
normas tributdrias extrafiscais como instrumento de tutela do meio
ambiente sustentdvel e desenvolvimento econdmico. O trabalho serd
pautado no método dedutivo, pesquisa qualitativa de obras e artigos
cientificos sobre o tema em questio.

Palavras chaves: Normas tributédrias extrafiscais. Sustentabilidade.
Desenvolvimento econdmico.

This article aims to analyze the evolution of the use of extrafiscal tax
norms, particularly in relation to the government’s role in protecting
environmental sustainability. As a general objective, it adopts the
premise of extrafiscality as a suitable instrument for the constitutio-
nal duty to protect the environment, investigating infranational tax
legislation and analyzing the norms issued by the federal entities. In
the first chapter, there is an explanation of the use of extrafiscal tax
norms, correlating them with concepts of sustainability, sustainable
development, environmental preservation, etc., and the interactions
inherent in the use of constitutional tax principles and economic
order. Subsequently, in a temporal evolution, it discusses the use of
extrafiscal tax norms in infranational legislation, such as an instru-
ment to incentivize the production of biofuels, which have a lower
impact on the environment, as provided in Law No. 13,576/2017. In
the third chapter, it addresses the evolution (alignment) of the Cons-
titutional Tax System, especially with the advent of Constitutional
Amendment No. 123, dated July 14, 2022, which inserted paragraph
VIII into Article 225, paragraph 1, with the aim of ensuring a compe-
titive advantage for biofuels over fossil fuels, in Title VIII of the Social
Order, Chapter VI of the Environment, demonstrating that, by the
legislator’s choice, the tax regime for biofuels and fossil fuels is more
focused on the environment than on the constitutional tax system.
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The expected outcome is the alignment of constitutional norms with
the idea of using extrafiscal tax norms as an instrument to protect sus-
tainable environmental and economic development. The work will
be based on deductive methodology and qualitative research of works
and scientific articles on the topic in question.

Keywords: Extrafiscal tax norms. Sustainability. Economic develop-
ment.

1. Introducao

Se apresenta cada vez mais relevante os estudos sobre a tributac¢io in-
cidente sobre os atos econdmicos, especialmente aqueles que, dentre
da cadeia produtiva, apresentam direta ligagio com o meio ambiente
e a busca pelo meio ambiente equilibrado.

Como direito e garantia fundamental, o principio da igualdade é
um dos pilares do Estado Democrdtico de Direito, com destaque a
concessio dos incentivos fiscais ambientais e o atendimento ao prin-
cipio da igualdade tributéria, sendo papel fundamental do Estado, na
elaboracio de leis, a fiel e inquestiondvel observincia dos principios
constitucionais tributdrios e os da ordem econdmica.

As alteragdes normativas passaram para patamar constitucional,
sendo de salutar importincia a investiga¢do sobre os reflexos que tais
alteragdes repercutem néo sé no sistema constitucional tributdrio, mas
também por todos os demais sistemas do direito, como o ambiental.

A sustentabilidade e tributagio se interligam, mormente com a pos-
sibilidade de interven¢io no Estado por meio inducio, estimulando
comportamento que tendem a proteger o meio ambiente e fontes re-
novaveis de energia, inclusive, os combustiveis, com a ideia de substi-
tuicdo dos combustiveis fosseis pelos biocombustiveis.

O direito ao desenvolvimento deve ser exercido, de modo a permi-
tir que sejam atendidas, equitativamente, as necessidades de desen-
volvimento e de medidas protetivas ambientais, seja para as geragdes
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presentes, como para as futuras, tendo o Brasil anuido a Acordos Inter-
nacionais para protecio ao meio ambiente. Nesse contexto, se aborda
o tratamento tributdrio a ser aplicado na receita das pessoas juridicas
qualificadas como emissor primdrio, sob a ética dos constitucionais
tributdrios, econdmicos e ambientais, previsto na Lei RenovaBios.

A Constituicio Federal é minuciosa ao dispor sobre o Sistema Tri-
butdrio Nacional, cujas disposi¢des repercutem nas a¢des de ordem
econdmica. Isto porque , entre os tributos existentes, nenhum prevé,
qualquer forma de tributa¢io mais expressiva sobre atividades des-
truidoras do meio ambiente ou, ainda, agressivas aos recursos naturais
nao-renovaveis.

Neste contexto, de maneira inovadora, a Emenda Constitucional
n® 123, inserida no artigo 225, eleva a um novo patamar a protecio
constitucional ao meio ambiente, se utilizando da tributacio como
inducdo de condutas para produ¢io de combustivel mais adequado
ao objetivo de desenvolvimento sustentdvel. No decorrer dos estudos,
pelo método dedutivo, se utiliza de pesquisa qualitativa e obras, artigos
cientificos sobre as normas tributdria.

2. Normas tributirias extrafiscais e meio ambiente

Invariavelmente, os incentivos fiscais tendem a estimular condutas
dos agentes econdmicos, isto porquanto, se apresenta como uma forma
de diminuir os riscos assumidos nos investimentos e aumentar os lu-
cros no caso de éxito do empreendimento, o que nos remete a analise
comportamental do empresario investidor.

Essa primeira premissa se faz necessdria, para que se possa mostrar
que, em regra, as normas tributdrias extrafiscais nio foram idealizadas
para preservacio do meio ambiente, mas para estimular ou desestimu-
lar condutas no mercado e nas atividades econdmicas de forma geral.

Os incentivos estdo no campo da extrafiscalidade (SCHOUERI,
2005, p. 27-28) (SILVEIRA, 2016, p. 199), evoluindo para serem ins-

trumento de protecio ao meio ambiente ecologicamente equilibrado
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(ALEXANDRINO; BUFFON, 2015). Através dos incentivos fiscais,
a pessoa politica tributante estimula os players a fazerem algo que a or-
dem juridica considera conveniente, interessante ou oportuno. Algu-
mas vezes, os incentivos fiscais se manifestam através de tratamentos
tributdrios diferenciados.

Para ilustracio do quanto a legislacio tem direcionado o investi-
mento deste segmentos, na seara tributdria, tem-se que Analise Eco-
ndmica do Direito deve ser vista como instrumento para “encontrar
elementos econdmicos que participam da regras de formacio da teoria
juridica” (SILVEIRA, 2009, p.15), ou seja, a eficicia da norma in-
dutora pressupde a concordincia com o destinatdrio da mesma, sem
a necessidade de aplicacio de meios coercitivos (san¢fo), no caso a
producio de produtos e servicos mais benéficos ao meio ambiente.

Cita-se, por exemplo, que a descarbonizacio tem sido considerada
como verdadeiro instrumento para se atingir o equilibrio ambiental,
mediante o emprego de fontes energéticas limpas (MAIDANA; BO-
GGl, 2009, p. 195).

O direito ao desenvolvimento deve ser exercido, de modo a permi-
tir que sejam atendidas equitativamente as necessidades de desenvol-
vimento e ambientais de geracdes presentes e futuras, tendo o Brasil
anuido a Acordos Internacionais para prote¢io ao meio ambiente.

Assim, dentro de um subsistema de tributos ambientais, o objetivo
pode e deve ser buscado, na exata medida em que a tributacio am-
biental pode ser entendida como o emprego de instrumentos tributa-
rios com duas finalidades, quais sejam: (i) a geraciio de recursos para
o custeio de servicos publicos de natureza ambiental (natureza arreca-
datdria) e; (ii) a orientacio do comportamento dos contribuintes para
a preservacio do meio ambiente (natureza extrafiscal ou regulatério).

A Anilise Econdmica do Direito tem contribuido substancialmente
para avangar nos estudos sobre o comportamento do individuo (Beha-
vioral Law and Economics), em especial, neste estudo, para contribuir
na analise do comportamento dos players quando se trata de negécios,
ou melhor, producio de bens e servigos, com rigorosa ponderacio da
racionalidade humana.
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Desde de 1871, em sua obra pioneira, Grundsitze der Volkswirts-
chaftslehre (MENGER, 2017, p.4), Principios de Economia Politica,
Carl Merger desenvolvia os alicerces do seu pensamento defendendo a
concep¢io da necessidade de abandono do objetivismo da escola clas-
sica da Economia, devendo os estudos sobre a economia partir do ser
humano, considerado por ele como ator criativo dos processos sociais.

Com efeito, Carl Merger e outros integrantes da Escola Austriaca
tendem a considerar que os agentes econdmicos podem cometer erros
empresariais puros, evitdveis 2 medida que se incorporam o conheci-
mento, em um processo dindmico de empreendedorismo criativo.

O comportamento humano passa a ser estudado cientificamente
ndo sé pela Sociologia, Antropologia, para também, pela Economia e
Direito. Tem-se, assim, a andlise econdmica comportamental no Di-
reito, que em certa medida, tende a enriquecer o entendimento acerca
da tomada da decisio humana frente a assunc¢iio do risco do negdcio,
devendo a norma juridica se adequar a realidade fenoménica, ou seja,
de nada adianta a introdu¢io de normas juridicas divorciadas da reali-
dade dos negdcios, em quaisquer de seus segmentos.

H4 de ponderar o homo sapiens e homo economicus:

Essa nova abordagem decorre do reconhecimento, no Ambito da
propria ciéncia econdmica, de que as pessoas reais (homo sapiens)
sdo diferentes de criaturas ficcionais (homo economicus) que habi-
tavam os modelos econdmicos cldssicos, nos quais se partia da pre-
suncio de que a escolha humana ocorria por otimizagio, de forma
racional, imparcial e desprovida de crencas particulares.”” Afinal, é
0 homo sapiens que comanda empresas, que é funciondrio e consu-
midor, bem como € para o homo sapiens que o ordenamento juridico
é direcionado; sendo assim, é de extrema relevAncia uma compreen-
sdo mais profunda do comportamento efetivamente humano!® que
abranja também nossas “previsiveis irracionalidades”. (NADAL)

Posta esta singela dialeticidade, segundo De Soto, a funcio do em-
presdrio para Escola Austriaca consiste em criar e descobrir informacfo
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que antes nio existia (DE SOTO, 2010, p. 19), sendo que, o conhe-
cimento na vertente da escola austriaca coincide com a prépria a¢io
humana (DE SOTO, 2010, p. 33-45), daf o questionamento acerca do
que levaria um ser racional optar pelo investimento em energia limpa?

Pela teoria da a¢io humana (praxeologia), a principal caracteristica
da Escola Austriaca, as atividades de cada individuo, em suas a¢des
derivam da razio, a mesma fonte de onde se originam nossas teorias
(MISES, 2017, p. 45), se assim o é, faz crer que o conceito de empresa
socioambiental tem valor, assim como aquela que apresenta distribui-
¢do de vultosos dividendos.

A Escola Austriaca adota o paradigma de conceber a informacio
com elementos subjetivos, dispersos e constantemente modificaveis.
A teoria da acdo humana, explica Jesus Huerta de Soto (2010, p 17-
18), é além de conjuntos de teoria sobre escolha e decisdo, é um cor-
po de disciplina processos de interac¢io social, onde o homem, mais
do que aloca meios e fins, mas, também, procura novos fins e meios,
aprendendo com o passado e usando a sua imaginac¢io para descobrir e
criar (mediante a acio) o futuro.

Se a a¢do humana ¢é intencional como afirma MISES (2020, p. 27),
entdo temos um dilema empresarial a ser ponderado pelo Direito, acer-
ca do comportamento humano, em especial daqueles que pretendem
estimular a produciio de energia limpa e renovavel pois, se a assimetria
de informacfio nfo se apresenta tdo relevante assim para tomada de
decisdo, entdo, o que realmente importa, seria a préprias informacdes
disponiveis sobre a filosofia da empresa e ndo aquilo que realmente
pode surgir lucro.

A busca pela rational choice ndo é ditada apenas em interesses dire-
tos e de interacio nos mercados, mas, pode ser influenciada por outros
ambientes que podem trazer beneficios diretos e indiretos.

Sobre a escolha racional:

Esse modelo tem sido utilizado como principal parAmetro para a

compreensio dos processos que levam as escolhas dos agentes em
ambiente de mercado e é fundamentado em algumas premissas. A
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primeira dessas premissas ¢ a de que a escolha racional se baseia na
maximiza¢io de utilidade, de modo que o agente pautara suas a¢des
na medida em que possa colher os melhores beneficios para si, em
um processo que leva a que o agente promova o seu proprio inte-
resse e responda a incentivos em razio desse objetivo. O compor-
tamento que maximiza utilidade é adaptado ao ambiente no qual
estd inserido o agente, com a finalidade de aumentar as satisfagdes
individuais.

Hi possibilidade entdo de adotar a conduta como diferencial de
alteracdo de comportamento com guinada para visdo mais coletiva,
no sentido de proteger o meio ambiente. Nio se olvida da necessidade
de desenvolvimento, mas um desenvolvimento racional no sentido de
sustentabilidade.

Desenvolvimento sustentdvel, segundo Relatério de Brundtland de

1987:

O desenvolvimento que procura satisfazer as necessidades da ge-
racio atual, sem comprometer a capacidade das gera¢des futuras
de satisfazerem as suas proprias necessidades, significa possibilitar
que as pessoas, agora e no futuro, atinjam um nivel satisfatério de
desenvolvimento social, econdmico e de realizagio humana e cul-
tural, fazendo, a0 mesmo tempo, um uso razodvel dos recursos da
terra e preservando as espécies e os habitats naturais.

Mariana Ribeiro Santiago e Pedro Antonio de Oliveira Machado
explicam a amplitude da ideia de desenvolvimento sustentavel:

O Relatério Brundtland trabalha com a ideia de que desenvolvi-
mento sustentdvel é aquele que satisfaz as necessidades do presente
sem comprometer a capacidade das geracdes futuras satisfazerem
as suas proprias necessidades, impondo ainda dois conceitos-cha-
ve: 0 de necessidades, em particular as necessidades essenciais dos
pobres do mundo, a que deve ser dada prioridade absoluta; e o
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reconhecimento da existéncia de limitagdes que o estdgio da tec-
nologia e da organiza¢do social impdem ao meio ambiente, impe-
dindo-o de atender as necessidades presentes e futuras.

Observa-se que, em territério brasileiro foi instituido o Programa
Nacional do Alcool ou Prodlcool, em 14 de novembro de 1975, pelo
decreto n® 76.593, que em seu art. 1° tragava o objetivo de atender as
necessidades do mercado interno e externo e da politica de combus-
tiveis automotivos. Jd o artigo 2° preconiza que a producio do dlcool
oriundo da cana-de-agicar, da mandioca ou de qualquer outro insu-
mo serd incentivada através da expansio da oferta de matérias-primas,
com especial énfase no aumento da produ¢io agricola, da moderni-
zac¢do e ampliacdo das destilarias existentes e da instalacio de novas
unidades produtoras, anexas a usinas ou autdbnomas, e de unidades ar-
mazenadoras.

A decisdo de producio de etanol a partir de cana-de-agicar, embo-
ra em um primeiro momento fosse econdmica e politica, atualmente
tem alta capacidade de atender os aos conceitos de sustentabilidade
sustentdvel.

3. Evolu¢io do uso das normas tributérias indutoras como
incentivos de produ¢ao de biocombustiveis

A Emenda Constitucional n® 42, de 19 de dezembro de 2.003, alterou
o Sistema Tributdrio Nacional inserindo dentro do ordenamento ju-
ridico a possibilidade de estabelecer critérios especiais de tributacio,
com o objetivo de prevenir desequilibrios da concorréncia, sem pre-
juizo da competéncia da Unifo, por lei, estabelecer normas de igual
objetivo.

Ao analisar o dispositivo legal observa-se a preocupacio do legisla-
dor em enfatizar a positiva¢do da possibilidade de ado¢do de critérios
especiais de tributacio . Este aspecto da norma pode ser, sem prejuizo
de outras, analisado sob duas vertentes.
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A primeira é a sob a perspectiva do principio da neutralidade. O tri-
buto deve interferir o quanto menos possivel no mercado e nas ativi-
dades desenvolvidas por seus participantes. Deve ser neutro, cabendo
0 sucesso ou fracasso de cada um dos players resultado do seu compor-
tamento.

Em primazia a livre concorréncia, o Estado somente devera inter-
vir na e sobre a atividade econdmica quando houver a necessidade
de equalizar e afastar eventuais distor¢des. A livre competi¢io é um
elemento de observancia imperativa pelo Estado, mormente quando
se tratar da tributacio, j4 que, pragmaticamente, é um fator que in-
fluencia diretamente no prego de bens e servicos, sendo certo também
que a interferéncia estatal inadequada ensejaria uma avalanche de de-
sequilibrios concorrenciais, as vezes, incontorndveis.

E 6bvio que nio se estd defendendo a total e absoluta inexisténcia
do Estado, até porque, o préprio artigo 146-A da Constituicio Federal
prevé a possibilidade de interferéncia. Estar-se-4 a ponderar que, nos
limites da interpretacio da norma, hd uma limitacio que deve ser ob-
servada quando da adocio de critérios especiais.

Estes critérios especiais de tributacio configuram uma exce¢io ao
principio da neutralidade j4 que, necessariamente para afastar o dese-
quilibrio da concorréncia, o tributo dever4 ser ndo neutro.

Os critérios gerais de tributacio remetem sempre ao tratamento har-
monioso e isondmico entre os contribuintes que estiverem em situacio
equivalente, proibida qualquer distin¢io em razio de ocupacio profis-
sional ou funcio por eles exercidas, independentemente da denomina-
¢Ao juridica dos rendimentos, titulos ou direitos (art. 150, II, CF/88).

De igual forma, se apresenta equivocado o entendimento de que a
livre concorréncia seja intocdvel, absoluta. Isto porquanto nio é pos-
sfvel sustentar a liberdade econdmica plena ou a intervencio totali-
taria do Estado ja que estes extremos sdo insuficientes e indesejdveis,
distantes de um termo ideal entre a economia de mercado sauddvel e
a interven¢do do Estado no dominio econdmico.

H4 outros valores constitucionais de igual importincia que de-
vem ser prestigiados, como a valorizacio do trabalho humano, a livre
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iniciativa, a dignidade da pessoa humana, a soberania nacional, a pro-
priedade privada, a defesa do meio ambiente, a reducio das desigual-

dades regionais e sociais (Art. 170, CF/88).

Ensina Juliana Domingues e Eduardo Gaban sobre o tema:

A Constituigio de 1998 adotou o principio da livre-iniciativa
como alicerce de sua ordem econdmica. Explorando o significado
de “livre-iniciativa”, o sujeito € livre para a realizacio de qualquer
negécio ou exercicio de qualquer profissdo, sendo, contudo obriga-
do a se munir previamente de uma “patente” (imposto direto), a
pagar as taxas exigiveis e a se sujeitar aos regulamentos de policia
aplicdveis, em atenc¢do a Constitui¢fio, referido principio foi incor-
porado no art. 1°, tanto da Lei da Lei n. 8.884/94 quanto da Lei n.°
12.529/2011 (2.016, pag. 54).

Torna-se oportuno tecer consideragdes acerca da distingio entre
o principio da livre-iniciativa e o principio da livre concorréncia.
A livre iniciativa e a livre concorréncia sdo conceitos distintos,
porem, complementares, sendo o primeiro a proje¢io da liberdade
individual no plano da produ¢io, circulac¢io e distribuicio de ri-
quezas, significando a sintese da liberdade de escolha, o livre aces-
so as atividades econdmicas, ao passo que o segundo representa
uma limita¢fo e uma instrumentaliza¢do do exercicio do primeiro.

(2016, pag. 56)

Em outras palavras, o principio da livre concorréncia limita a ex-
pressdo absoluta do principio da livre-iniciativa por parte de um
agente econdmico ou um grupo de agentes econdmicos em busca
da aplicac¢io universal da livre-iniciativa, i.e ., a todos os agentes
do mercado.(pag. 57)
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No Capitulo I, dos principios gerais da atividade econdmica, do
Titulo VII Da Ordem e Financeira, da Constitui¢io Federal, o princi-
pio da concorréncia é prestigiado assim como os supramencionados ,
sendo coerente afirmar que a Carta Magna deve ser interpretada como
um todo, integrando-se as normas tributdrias a fim de possibilitar que,
de um lado a tributacio seja neutra quando a lealdade e igualdade
esteja presente sobre o mercado e, por outro lado , seja nfio neutra
quando haver falhas no mercados.

Nio é recomenddvel que a tributacio seja um desestimulante da
atividade econdmica, como fator discriminatério entre contribuintes
que estejam em situacio semelhante. Maria de Fatima Ribeiro asseve-
ra que:

A relagio entre a tributacio e a ordem econdmica cada vez mais
exige um exame da relacio juridica, ndo apenas quanto aos critérios
da incidéncia da norma tributdria, mas também dos efeitos da tribu-
tacio sobre o mercado e sobre o sistema econdmico. Desta forma,
os principios constitucionais tributdrios e os principios da ordem
econdmica se encontram em constante interacio e comunicagio

(2014).

Enfatiza-se que a Constitui¢io Federal de 1988 prevé no § Gnico, do
art. 145, que sempre que possivel os impostos serdo graduados segundo
a capacidade econdmica do contribuinte, facultado a2 administracio
tributdria, especialmente para conferir efetividade a esses objetivos,
identificar, respeitados os direitos individuais e nos termos da lei, o pa-
trimdnio, os rendimentos e as atividades econdmicas do contribuinte.

A capacidade contributiva é “principio geral” do sistema consti-
tucional tributdrio brasileiro (CE art. 145, § 1°). Deve ter algo a
dizer em relagfio ao direito tributdrio como um todo, inclusive no
ambito extrafiscal — o extrafiscal, embora a expressdo pudesse in-
duzir a entendimento diverso, é ainda tributério, sujeito ao regime

juridico tributdrio (SCHOUERI, 2005, p. 34). A doutrina cogita
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da capacidade contributiva como capaz de impor limites a tributa-
¢do extrafiscal. Esse principio protegeria o minimo existencial da
tributacio baseada em extrafiscalidade e vedaria o confisco.2 Para
além disso, a capacidade contributiva tem voz nos tributos extra-
fiscais, por outros motivos racional e juridicamente vélidos: leva-la
em considera¢io, sob um ponto de vista, contribuird com a eficién-
cia da tributa¢fio extrafiscal e, de outro lado, contribuird para que se
evite situagdes de desrespeito a isonomia (FOLLONI, 2014, p. 210)

Ressalta-se que as normas tributdrias indutoras sdo eficazes a fim
de desestimular aqueles que mantém postura afrontosa a lealdade na
atividade econdmica, bem como estimulantes para aqueles que neces-
sitam de pontual e tempordrio incentivo para reequilibrar eventuais
situagoes injustas.

Os critérios especiais assim sio desejaveis como medidas preventivas
para evitar que haja desequilibrio concorrencial. A Lei 12.529/2.011
que regulamenta a defesa da concorréncia deve ser invocada ao se de-
brugar na andlise do artigo 146-A:

E, se a politica tributdria, nfo estiver harmonizada com outros ob-
jetivos da politica econdmica, pode acarretar desequilibrios con-
correnciais. A relacio entre tributacio e concorréncia também
¢ mostrada na Lei n°® 12.529/2011 (que regulamenta a defesa da
concorréncia), quando ela prevé que o CADE (Conselho Admi-
nistrativo de Defesa da Concorréncia), além de tratar das penas por
infragdes econdmicas, poderd determinar que nio sejam efetuados
parcelamentos de tributos federais aos infratores bem como cance-
lar os incentivos fiscais ou subsidios concedidos (art. 37). (RIBEI-

RO, 2014)

Observa-se, neste contexto, que as diretrizes constitucionais envol-
tas no artigo 146-A estdo bem delineadas e sob o quais os critérios
especiais devem ser pautados para se evitar desequilibrios das concor-
réncias. Pode-se afirmar, com a prudéncia necessdria, que os critérios
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especiais de tributa¢io devem socorrer ao Direito Regulatério e Direi-
to Econdmico para fins de potencializar a indu¢io pretendida quando
da edi¢fio de normas tributarias indutoras.

Eis o cendrio constitucional posto, sendo que, qualquer tipo de be-
neficios fiscal deve guarda nogdes gerais de ndo intervencio do Estado
no mercado, inclusive os combustiveis, ou seja, todo e qualquer estudo
sobre inducgio de conduta, por lei infraconstitucional deve guarda cor-
relaciio com as normas envoltas a neutralidade tributaria.

A Lei 13.576, de 26 de dezembro de 2017, dispde sobre a Politica
Nacional de Biocombustiveis - RenovaBio, parte integrante da poli-
tica energética nacional, tendo como objetivos: (i) contribuir com a
adequada relacio de eficiéncia energética e de reducdo de emissdes
de gases causadores do efeito estufa na produciio, na comercializacio
e no uso de biocombustiveis, inclusive com mecanismos de avaliacio
de ciclo de vida; (ii) promover a adequada expansio da producio e do
uso de biocombustiveis na matriz energética nacional, com énfase na
regularidade do abastecimento de combustiveis; e (iii) contribuir com
previsibilidade para a participacio competitiva dos diversos biocom-
bustiveis no mercado nacional de combustiveis.

No artigo 13, da Lei da RenovaBio h4 previsdo de emissdo primdria
de Créditos de Descarboniza¢io CBIO, mediante solicitacio do emis-
sor primdrio, em quantidade proporcional ao volume de biocombus-
tivel produzido, importado e comercializado, com a possibilidade de
pessoa juridica auferir receita, decorrente da negociacio dos CBIO em
mercados organizados, inclusive em leildes, nos termos do artigo 15.

Com relagiio a combustiveis, normas constitucionais que preveem
que as atividades de importacio ou comercializacio de petréleo e seus
derivados, gds natural e seus derivados e dlcool combustivel deverdo
ter aliquota da contribui¢fio diferenciada por produto ou uso e/ou re-
duzida e restabelecida por ato do Poder Executivo, nio se lhe aplican-
do o disposto no art. 150, III, b.

Quanto aos recursos, serdo destinados ao pagamento de subsidios a
precos ou transporte de dlcool combustivel, gds natural e seus deriva-
dos e derivados de petréleo, ao financiamento de projetos ambientais
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relacionados com a industria do petréleo e do gds e ao financiamento
de programas de infra-estrutura de transportes (art. 178, § 4°, CF/88)

A gestdo ambiental é, nos termos do artigo 225, da Constitui¢io
Federal, uma atribui¢io conjunta da Unifo, dos Estados, do Distrito
Federal e dos Municipios, devendo ser interpretado em conjunto com
o art. 170, que trata dos principios da Ordem Econdmica, ressaltando,
por oportuno, que a interven¢io do Estado nas atividades econdmicas
que possam gerar impactos ambientais, almejando compatibilizar o de-
senvolvimento econdmico com a prote¢io ambiental e a adequacio
dos propésitos, meios e fins dos conteddos juridicos, plenamente apli-
cdvel ao setor sucroalcooleiro nacional.

Adentrando especificamente a tributa¢io de combustiveis, remete-
-se ao artigo 151, da Constitui¢io Federal, que veda a institui¢io de
tributo que nfo seja uniforme em todo territério nacional, admitindo
a concessdo de incentivos fiscais destinados a promover o equilibrio
do desenvolvimento sécio-econdmico entre as diferentes regides do
pais. Em outras palavras, uma tributacio diferenciada somente poderd
ser concedida por lei especifica (art. 150, § 6°, da CF), sem que isso,
obedecidos os nortes republicanos, importe em violagcio ao principio
da igualdade (CARRAZA, 1993, p. 53-55).

A extrafiscalidade se manifesta pelos estimulos fiscais, direcionados
o que a Lei define como emissor primdrio. Para efeitos juridicos, emis-
sor primdrio é o produtor ou importador de biocombustivel, autorizado
pela ANP, habilitado a solicitar a emissio de CBIOS em quantidade
proporcional ao volume de biocombustivel produzido ou importado e
comercializado, relativamente a Nota de Eficiéncia Energético-Am-
biental constante do Certificado da Producio Eficiente de Biocombus-
tiveis, nos termos definidos em regulamento.

A emissdo primdria de CBIOS deve ser efetuada, sob a forma escri-
tural, nos livros ou registros do escriturador, mediante solicitacio do
emissor primdrio, em quantidade proporcional ao volume de biocom-
bustivel produzido, importado e comercializado, sendo que a nego-
ciacdo dos CBIOS deve feita em mercados organizados, inclusive em
leildes.
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A receita das pessoas juridicas qualificadas como emissor prima-
rio, nas vendas de CBIOS fica sujeita a incidéncia do imposto sobre a
renda exclusivamente na fonte a aliquota de 15% (quinze por cento)
(Art. 15-A, caput), aplicdveis por igual a todas as demais pessoas fisi-
cas ou juridicas que realizem, sucessivamente, operacdes de aquisi¢io e
alienacfio, salvo quando aquelas pessoas se caracterizarem legalmente
como “distribuidor de combustiveis”.

A receita da venda de CBIOS serd excluida na determinacio do
lucro real ou presumido e no valor do resultado do exercicio, mas as
eventuais perdas apuradas naquelas opera¢des nio serdo dedutiveis na
apuracio do lucro real.

A lei salienta ainda que, nfo configura causa de impedimento, o
regular aproveitamento, na apura¢do do lucro real das pessoas juridi-
cas emissoras primadrios, das despesas administrativas ou financeiras
necessdrias a emissio, ao registro e 2 negociac¢io dos CBIOS, inclusive
aqueles referentes a certificacfio ou as atividades do escriturador.

A Constitui¢io Federal legitima a ado¢fio de normas fiscais extrafis-
cais para incentivos de producio de biocombustiveis que atendam aos
principios norteadores de protecio ao meio ambiente.

A utilizacio de tributacio diferenciada se apresenta legitima, mor-
mente quando analisada sob ponto de vista de incentivos fiscais que
estimulam ao emissor primario de CBIOS, sem que tal fato consubs-
tancie em tratamento privilegiado que afronte os principios tributd-
rios constitucionais.

A Lein® 13.576/2017 apresenta, em seu artigo 15-A, tributacdo di-
ferenciada que encontram respaldos e harmonia nos principios consti-
tucionais tributdrios, econdmicos e ambientais, se tratando de norma
extrafiscal, cuja indu¢iio importa no incentivo de biocombustiveis que
afetam em menor intensidade o meio-ambiente.

Observa-se, portanto, um nitido escopo de incentivo a producio de
biocombustivel produzido ou importado e comercializado, inclusive
com a Nota de Eficiéncia Energético-Ambiental constante do Certi-
ficado da Producio Eficiente de Biocombustiveis, gerando receita da

venda de CBIOS.
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4. Emenda constitucional n° 123, de 14.07.2022 e o regime
fiscal constitucional de biocombustiveis e combustiveis

O setor de producio de biocombustivel apresenta uma variada, ampla
e complexa gama de normas tributdrias que regulamentam as obriga-
¢Oes principais e acessorias. Nao se pode ignorar que o prego final do
dlcool hidratado tem seu nascedouro desde a aquisicio de insumos,
percorrendo vdrias fases até desaguar no tanque dos veiculos nos pos-
tos de gasolina.

As relagdes dos principios tributdrios e econdmicos ensejam uma
visdo sobre o carater extrafiscal da norma tributdria, que pode ser uti-
lizada para estimular ou desestimular condutas por parte dos players,
ja observando que o objetivo da norma é proteger a concorréncia. Ao
editar a norma tributdria indutora, o Estado nfo ignora o mercado, o
pressupde, com estimulos e desestimulos, que por vontade, opta por
qual conduta adotar.

Reitera-se, por oportuno, que o tributo deve interferir o quanto
menos possivel no mercado e nas atividades desenvolvidas por seus
participantes, a problemadtica se apresenta quando é o préprio Estado
que causa o desequilibrio, como na hipdtese ocorrida pela desonera-
¢io dos combustiveis fésseis ocorrida em 2022.

O artigo 9°, da Lei Complementar 192, de 11.03.2022, previu que
as aliquotas da Contribuicio para o PIS/Pasep, da COFINS e da Con-
tribuicio de Interven¢io no Dominio Econdmico (CIDE) incidentes
sobre as operagdes que envolvam gasolina e suas correntes, exceto de
aviacdo, ficariam reduzidas a O (zero) até 31.12.2022.

O pardgrafo tnico, do mesmo dispositivo legal, estabeleceu que
as aliquotas da Contribui¢do para os Programas de Integracio So-
cial e de Formac¢do do Patrimdnio do Servidor Publico incidente
na Importacio de Produtos Estrangeiros ou Servicos (Contribui-
cio para o PIS/Pasep-Importacio) e da Contribuicio Social para
o Financiamento da Seguridade Social devida pelo Importador de
Bens Estrangeiros ou Servigos do Exterior (COFINS-Importacio)
incidentes na importa¢do de gasolina e suas correntes, exceto de
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aviac¢do, ficam reduzidas a O (zero) no prazo estabelecido do caput
deste artigo.

A reducio 2 aliquota zero propiciou o desequilibrio concorrencial
entre as espécies de combustiveis, mormente por se tratar de setor
econdmico que interfere diretamente nos precos de produtos e servi-
cos. Ao passo que a desoneraciio da tributacdo federal de combustiveis
fosseis fez com que o preco final ficasse em patamar de desequilibrio
com o biocombustivel, a ado¢iio de contramedidas se apresenta como
remédio necessdrio para equilibrio competitivo, ainda que mercado
extremamente fechado.

Com efeito, na formac¢io do preco do produto ou do servico, re-
levante a andlise (planejamento) da incidéncia tributdria, face seus
imediatos reflexos sobre o preco, ou seja, relevante o computo da in-
cidéncia tributdria, ja que parte da receita obtida com a venda deles
serd destinada ao governo, na forma de tributos que incidirdo sobre a
venda (indiretos) ou sobre o lucro/resultado (diretos).

Critérios especiais de tributacfo e tratamentos favorecidos configu-
ram uma exce¢io ao principio da neutralidade ja que, necessariamen-
te, configuram desequilibrio da concorréncia, olvidando da premissa
constitucional de que o tributo deve ser neutro.

A tributaciio remete sempre ao tratamento harmonioso e isondmi-
co entre os contribuintes que estiverem em situacio equivalente, proi-
bida qualquer distin¢io em razdo de ocupacio profissional ou funcio
por eles exercida, independentemente da denominacio juridica dos
rendimentos, titulos ou direitos (art. 150, II, CF/88).

A Emenda Constitucional alterou o inciso VIII, do artigo 225:

CAPITULO VI

DO MEIO AMBIENTE

Art. 225. Todos tém direito ao meio ambiente ecologicamente
equilibrado, bem de uso comum do povo e essencial a sadia qua-
lidade de vida, impondo-se ao Poder Puablico e a coletividade o
dever de defendé-lo e preserva-lo para as presentes e futuras ge-
ragoes.
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VIII - manter regime fiscal favorecido para os biocombustiveis des-
tinados ao consumo final, na forma de lei complementar, a fim de
assegurar-lhes tributaciio inferior a incidente sobre os combustiveis
fosseis, capaz de garantir diferencial competitivo em relacio a estes,
especialmente em relaciio as contribui¢des de que tratam a alinea
“b” do inciso I e o inciso IV do caput do art. 195 e o art. 239 e ao
imposto a que se refere o inciso Il do caput do art. 155 desta Cons-
titui¢do.

Com a redacio do inciso VIII, do artigo 225, da Constitui¢io Fe-
deral, adotou a normatizacio da excecio, prevendo um regime fiscal
favorecido para os biocombustiveis destinados ao consumo final, com
tratamento diferenciado em relacdo aos tributos em geral, mas, em
especial, as contribuigdes de que tratam a alinea “b”, do inciso I e
o inciso 1V, do caput, do art. 195 (COFINS) e o art. 239 (PIS) e ao
imposto a que se refere o inciso II do caput do art. 155 (ICMS) da
Constitui¢do Federal.

A Lei 9.718, de 27.11.1998, prevé no artigo 5° que a Contribui¢io
para o PIS/Pasep e a COFINS incidentes sobre a receita bruta auferida
na venda de 4lcool, inclusive para fins carburantes, serdo calculadas
com base nas aliquotas, respectivamente, de 1,5% (um inteiro e cin-
co décimos por cento) e 6,9% (seis inteiros e nove décimos por cen-
to), no caso de produtor ou importador. Porém, o § 1° estabelece que
ficam reduzidas a 0% (zero por cento) as aliquotas da Contribui¢io
para o PIS/PASEP e da COFINS incidentes sobre a receita bruta de
venda de dlcool, inclusive para fins carburantes, quando auferida por
comerciante varejista, exceto na hipdtese prevista no inciso II, do §
4°-B, deste artigo e nas operagdes realizadas em bolsa de mercadorias
e futuros.

O produtor, o importador e o distribuidor de que trata o caput deste
artigo poderdo optar por regime especial de apurac¢do e pagamento da

Contribui¢io para o PIS/PASEP e da COFINS, no qual as aliquotas
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especificas das contribuicdes sdo fixadas, respectivamente, em R$
23,38 (vinte e trés reais e trinta e oito centavos) e R$ 107,52 (cento e
sete reais e cinquenta e dois centavos) por metro cibico de dlcool, no
caso de venda realizada por produtor ou importador.

Observa-se, sob a ética de vista sobre custos, importantissimo para
andlise de estimulo a producio de biocombustivel, adocio deste tipo
de regime especial se assemelha ao regime do simples nacional, tal
como previsto na Lei Complementar n° 123. Adotar formas mais
simples de apuracio diminui os custos e riscos de ndo conformidades
tributdrias, propiciando seguranca na transmissio de dados e informa-
¢Oes contdbeis e fiscais aos 6rgdos publicos.

A Emenda Constitucional n® 123 prevé no inciso V, do art. 5°,
que observado o disposto no art. 120 do Ato das Disposigdes Consti-
tucionais Transitérias, a Unido entregard, na forma de auxilio finan-
ceiro, o valor de até R$ 3.800.000.000,00 (trés bilhdes e oitocentos
milhoes de reais), em 5 (cinco) parcelas mensais no valor de até R$
760.000.000,00 (setecentos e sessenta milhdes de reais) cada uma,
de agosto a dezembro de 2022, exclusivamente para os Estados e
o Distrito Federal que outorgarem créditos tributdrios do Imposto
sobre Operacdes relativas a Circulagio de Mercadorias e sobre Pres-
tacdes de Servicos de Transporte Interestadual e Intermunicipal e
de Comunicacio (ICMS) aos produtores ou distribuidores de etanol
hidratado em seu territério, em montante equivalente ao valor re-

cebido.

No Estado de Sao Paulo, o Decreton® 67.121, de 26.09.2022 previu
a concessdo de crédito outorgado do Imposto sobre Operacdes Rela-
tivas a Circulacio de Mercadorias e sobre Prestacdes de Servicos de
Transporte Interestadual e Intermunicipal e de Comunicacio - ICMS
a produtores ou distribuidores de etanol hidratado combustivel.

O crédito concedido provisionado de R$ 1.917.974.800,78 (um bi-
lhdo, novecentos e dezessete milhdes, novecentos e setenta e quatro
mil e oitocentos reais e setenta e oito centavos), a produtores ou dis-
tribuidores de etanol hidratado combustivel localizados em territério
paulista, nas operagdes internas por eles promovidas, no periodo de 1°
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de agosto de 2022 a 31 de dezembro de 2022, devendo ser lancado na
escrituracio fiscal dessas referéncias mensais.

Por ato da Secretaria da Fazenda e Planejamento seriam divulgados
o valor mensal do crédito outorgado a ser concedido e o percentual a
ser aplicado, pelos contribuintes beneficiados, ao valor adicionado de
suas operacdes internas de etanol hidratado combustivel para efeito de
apuracio do crédito outorgado.

As empresas produtoras de dlcool hidratado apuram todos os seus
custos de transa¢do, com a perspectiva de serem supridas com a alie-
nacio do produto. O ato federal fez com que seu preco, ainda que re-
gulamentado, ficasse incompativel com o mercado concorrencial com
combustivel f6ssil, sendo necessdria interven¢io para correcio do de-
sequilibrio provocado pela ndo incidéncia tributdria.

A venda a preco menor, sem qualquer contrapartida enseja um dé-
ficit nas contas das usinas produtoras que nfo apresentam maneira de
suprir a queda de faturamento, observando, por inerente ao agronegé-
cio, que o setor sucroalcooleiro produz por safra, o que importa em dizer
que, ndo ha como modificar quaisquer outras circunstincias pretéritas,
como por exemplo, o preco acordado em contratos arrendamento e
parceria rural, na aquisi¢io de matéria prima (cana-de-agicar).

O custo de producio corresponde aos materiais diretos, como maté-
ria-prima, embalagens, mao-de-obra, consubstanciando nos fatores de
producio aplicados diretamente no processo de fabricacio do produto.

O biocombustivel apresenta uma complexidade da atividade de
producio, mormente em relacio ao agente bioldgico, desencadean-
do reflexos econdmicos nos contratos de parceria existentes, que, in-
variavelmente, utilizam um preco indexado, denominado valor ATR
Consecana mensal, que assegura ao parceiro, uma “contraprestacio”
minima da producio.

Essa consequéncia maléfica do ato estatal propiciando a adocio de
contramedida, na outorga de crédito a ser dispensado ao produtor de
dlcool hidratado, com o escopo somente de aliviar os prejuizos daf
decorrentes, com potencialidade de provocar desequilibrio ndo s6 no
setor energético, como também em outros setores da economia.
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O biocombustivel apresenta peculiaridades benéficas e maléficas.
Se do ponto de vista socioambiental a producio de biocombustivel se
apresentar um norte a ser seguido para produ¢io de energia renova-
vel, de outro lado, h4 um diferencial de competitividade com o com-
bustivel féssil, erroneamente acentuado com a intervenc¢io estatal no
preco final, com a alteracio da tributacio federal.

A legislacio e a doutrina reconhecem explicitamente que para di-
minuir os custos de transacio (tratamento diferenciado) a norma com
funcdo simplificadora se apresenta eficaz. A expressdo “tratamento
diferenciado” nio estd necessariamente ligada a ideia de menor tribu-
tacio, mas pode ser compreendida como menor custos de transacio,
como na hipétese do regime de micro e pequena empresa.

O ATR é uma sigla utilizada para significacio de Acidcar Total Re-
cuperavel, cuja indicacio representa a qualidade da matéria prima
(custo de produc¢io), ou seja, a capacidade da cana-de-actcar em cau-
le de ser transformada em agtcar ou 4lcool.

Através do calculo da produc¢io, os produtores de cana-de-actcar
auferem ao pagamento mediante a aplicacio de indice, com supeda-
neo em amostras realizadas por coletas na colheita, potencializando a
melhor produtividade de agicar e dlcool por tonelada.

A oferta de combustiveis fésseis e biocombustiveis se apresenta
homogénea, com muita pouca diferenca na eficiéncia de rendimento
de uma bandeira de distribui¢io para outra. Ndo h4, portanto, di-
ferenca na oferta de combustiveis com mais ou menos eficiéncia a
ponto de determinar uma qualidade extraordindria a sujeitar e possi-
bilitar o dominio de mercado de venda, ndo se podendo confundir o
rendimento com adulteracio (inser¢do de outros componentes).

O diferencial competitivo pela utilizacio de combustivel fossil
e biocombustivel se resume ao preco final do produto. Produtos
semelhantes como combustiveis fésseis e biocombustiveis apresen-
tam uma concorréncia diferenciada, ndo nos moldes tradicionais
de livre concorréncia, que servem de norte para entender que a
tributacio é custo e como tal, ndo pode ser ignorado, na cadeia
produtiva.
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A Constituicio Federal de 1988 apresenta, com a emenda n® 123,
normas tributdrias que apresentam estio ontologicamente voltadas
para prote¢io do meio ambiente, sendo certo que, doravante, as nor-
mas tributdrias passardo a adotar novas naturezas, além daquelas ja
estudadas.

5. Conclusio

A Constituicio Federal legitima a ado¢io de normas fiscais extrafis-
cais para incentivos de producio de biocombustiveis que atendam aos
principios norteadores de protecio ao meio ambiente.

A utilizacio de tributacdo diferenciada se apresenta legitima, mor-
mente quando analisada sob ponto de vista de incentivos fiscais que
estimulam ao emissor primario de CBIOS, sem que tal fato consubs-
tancie em tratamento privilegiado que afronte os principios tributd-
rios constitucionais.

A Lein® 13.576/2017 apresenta, em seu artigo 15-A, tributacdo di-
ferenciada que encontram respaldos e harmonia nos principios consti-
tucionais tributdrios, econdmicos e ambientais, se tratando de norma
extrafiscal, cuja indu¢@o importa no incentivo de biocombustiveis que
afetam em menor intensidade o meio-ambiente.

A Emenda Constitucional 123 alterou a redacdo do inciso VIII,
do artigo 225, da Constitui¢io Federal, preconizando um regime fis-
cal favorecido para os biocombustiveis destinados ao consumo final,
com tratamento diferenciado em relacfio aos tributos em geral, mas,
em especial, as contribui¢des de que tratam a alinea “b”, do inciso I
e o inciso IV, do caput, do art. 195 (COFINS) e o art. 239 (PIS) e ao
imposto a que se refere o inciso II do caput do art. 155 (ICMS) da
Constituicio Federal.

Observa-se, portanto, que a Constitui¢io passou a adotar uma nova
forma de utilizacio das normas tributdrias, voltada para protecio de
meio ambiente equilibrado e desenvolvimento sustentével.
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Taxation and sustainable development:
doing things right and doing the right things

José Avilez Ogando, Sara Neto

“(...) as countries have come to discover, sustainable development can-
not be solved by using furst world thinking to address third world prob-
lems.”

Abstract: Sustainable development has become a global priority as
countries strive to meet the Sustainable Development Goals (SDGs)
established in the United Nations’ 2030 Agenda. While various meas-
ures have been proposed and implemented to achieve these goals, the
sustainability of tax systems themselves remains a crucial yet over-
looked component to this framework.

This paper begins by outlining the concept of SDGs and the role
taxes can have in their financing and implementation. It argues the
best way to have SDGs implemented is by reinforcing state capacity
in developing countries, a goal that can only be achieved by assisting
them to jumpstart efficient and effective tax systems. In this view, the
sustainable tax system should be considered an implicit SDG — the
one that makes other SDGs possible. We then go on to argue several
key aspects that make up a sustainable tax system, such as its oper-
ational efficiency, transparency, accountability, citizen participation
and fairness.

Instead of adopting an external perspective in emphasizing the ef-
fects taxation can directly have in achieving socially valuable goals,
this paper proposes rather an internal point of view — that a sound tax
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system should be regarded as an SDG in its own right. Through this
perspective, we recognize the first link between taxes and sustainable
development lies in assisting in the creation of tax systems able to
allow governments in implementing the emancipatory goals set out
in the 2030 agenda. Only on this assumption, can we finally make the
necessary coordination efforts to preserve the balance of our planet for
future generations and advance in building just, equitable and inclu-
sive societies.

Keywords: sustainability, development, cosmopolitan turn, tax ca-
pacity, domestic resource mobilization.

Resumo: O desenvolvimento sustentdvel tornou-se uma prioridade
global enquanto os paises se esforcam para atingir os Objetivos de
Desenvolvimento Sustentdvel (ODS) estabelecidos na Agenda 2030
da Organizacio das Na¢des Unidas. Embora tenham sido propostas e
implementadas varias medidas para alcancar esses objetivos, a susten-
tabilidade dos préprios sistemas fiscais permanece neste quadro um
componente crucial, embora negligenciado.

Este artigo comega por apresentar o conceito de ODS e o papel
que os impostos podem ter no seu financiamento e implementacio.
Argumenta-se que a melhor forma de implementar os ODS ¢é refor-
cando a capacidade estatal nos paises em desenvolvimento, um ob-
jetivo que s6 pode ser alcancado ajudando-os a criar sistemas fiscais
eficientes e eficazes. Nesta visdo, o sistema fiscal sustentavel deve ser
considerado um ODS implicito — aquele que torna os outros ODS
possiveis. Passamos de seguida a elencar os vdrios aspetos-chave que
compdem um sistema fiscal sustentdvel, tais como a sua eficiéncia
operacional, transparéncia, responsabilidade, participacio dos cida-
daos e equidade.

Em vez de adotar uma perspetiva externa ao enfatizar os efeitos que
a fiscalidade pode ter diretamente na realizacio de objetivos social-
mente valiosos, este artigo propde antes uma perspetiva interna sobre
o tema — a de que um sistema fiscal sélido deve ser considerado um
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ODS em si mesmo. Através desta perspetiva, seremos capazes de reco-
nhecer que o primeiro elo entre impostos e desenvolvimento sustenta-
vel reside na assisténcia a criacio de sistemas fiscais aptos a capacitar
governos a implementar os objetivos emancipatdrios estabelecidos na
agenda 2030. E com base nesse pressuposto, possamos entio tornar
possivel a coordenacio de esforcos necessdria a restabelecer o equili-
brio do nosso planeta para geracdes futuras e avangar na construcio de
sociedades justas, equitativas e inclusivas.

Palavras-chave: sustentabilidade, desenvolvimento, viragem cosmo-
polita, capacidade fiscal, mobilizacdo de recursos domésticos.

1. The metamorphosis of the world

2015 was the year Ulrich Beck died, one of the most prominent soci-
ologists of our time. To him, “nature can no longer be understood outside
of society, or society outside of nature”'. Beck offered a profound and
wide-ranging account of the effects of common risks humanity faces
and the ensuing ecological conscience of a shared fate that can re-
shape contemporary societies and institutions. In his last book, The
metamorphosis of the world, published after his death, he argues that the
many whose ideas are still rooted in the previous paradigm of social
change continue to be unable to address the issues presented by the
global risks we face. This is because those paradigms lock the observer
into existing institutional frameworks, which are not only unable to
adequately deal with those risks, but rather have been shown to repro-
duce and foster them?.

In his book, whose main arguments will be remembered in the
course of this paper, Beck emphasizes that, “much more than changing,
we are facing a world that is metamorphosing”. Metamorphosis is a the-

1. Ulrich Beck, Risk Society: Towards a New Modernity, Sage, Londres, 1992, p. 80.
2. Ulrich Beck, A metamorfose do mundo, ediges 70, 2017, p. 148.
3. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 15.
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ory that goes beyond world risk society theory as it is about the pos-
itive side effects of global risks that affect us all. The anticipation of
catastrophe is now seen as a force that motivates and mobilizes us in a
way that makes risk society become a powerful actor of the metamor-
phosis of our shared world, which includes our political institutions*.
These prospects of catastrophe are potentially emancipatory as they
produce normative horizons of common goods and replace the exist-
ing units of research in the social sciences, with a new cosmopolitan
paradigm’.

Climate change points to the mistakes of industrialization and
consumer society and calls for the acknowledgement and correction
of those mistakes. These bring back a repressed collective memo-
ry, wherein the self-assurance of industrial capitalism and organized
states are now confronted with consequences of their own actions
that objectively threat their own existence®. The global risks we face
have two sides: our common vulnerability and our collective respon-
sibility for our own survival’. They require us to take the problems
of justice and equality from the national agenda and transfer them
to the cosmopolitan agenda of international politics, and practice
new forms of transnational responsibility. Climate change induces
new cooperation patterns between countries, private organizations,
governments and activists that would otherwise ignore or consider
each other enemies®. This global risk can therefore be seen, not as a
global catastrophe but rather the anticipation of it, the perception

4. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 89.
5. Ulrich Beck, A metamorfose do mundo, edigdes 70, 2017, p. 148.
6. Ulrich Beck, A metamorfose do mundo, edigdes 70, 2017, p. 52.

7. They force us to “remind ourselves of the ways in that the human race jeopardizes its own ex-
istence. Consciousness of humanity thus acts as a fixed point. The risk of climate change generates
an Umwertung der Werte (a revaluation of values) (Nietzsche), turning the system of value ori-
entation upside down — e.g., from postmodern cultural relativism to a historical new fixed star by
which to mobilize solidarities and actions. This is the case because the global climate risk contains
a sort of navigation system in the otherwise storm-tossed seas of cultural relativism.” Ulrich Beck,
A metamorfose do mundo, edi¢des 70, 2017, p. 61.

8. Ulrich Beck, A metamorfose do mundo, edigdes 70, 2017, pp. 64-65.
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that it is upon us, telling us it is time to act — time “to drag people out
of their routines and pull politicians from the “constraints” that alleged-
ly surround them™. Problematizing climate injustice by pointing at
those individuals, communities and nations who have suffered and
continue to suffer on the wrong side of colonial history is in itself a
sign that global climate risk is conducive to the common discovery
of new and previously obscured normative horizons. The cosmopol-
itan view required by the pending crisis brings to light the theme of
reforming institutions such as law, politics, economy, technology,
consumption and lifestyles. A reform that is not only urgent, but
also morally imperative and politically possible, even if absent from
conferences and politics'®.

The idea of metamorphosis at the same time explains the new ways
of thinking required by these crises that shape our future, while also
calling for us to fully embrace them. Something that is necessary if we
are to effectively address the insufficiencies of previous approaches by
existing institutions and build new coordinated efforts, adequate to
the common challenges we face. As Ulrich Beck has put it, climate
change is not climate change: it is at once much more and something
very different from that. It is a reformation of modes of thought, of
lifestyles, consumer habits, of law, economy, science and politics. The
dramatic power of global risks and their unseen emancipatory side
effects need to broaden our horizons, alter our being in the world and
the ways of thinking that allow us to address the inescapable truth of
our shared fates'!.

9. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 60.
10. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 158.
11. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 149.
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2. Our common goals

The concept of sustainable development has evolved significantly
over the past several decades, marked by a series of landmark docu-
ments that have shaped public policies and global priorities. In 1972
with the first United Nations Conference on the Human Environ-
ment in Stockholm,'? a call for action was made for a coordinated
agenda of development and environment protection, leading to the
creation of the United Nations Environment Programme Secretari-
at, established to promote international environmental cooperation.
The 1987 Brundtland Commission report", laid the groundwork by
defining sustainable development as meeting the needs of the present
without compromising the ability of future generations to meet their
own needs. This document also went further by suggesting that envi-
ronmental issues are an integral part of all development policies and
therefore argued that creating separately environmental institutions
was not the appropriate approach, as they should be integrated as part
of all other areas of policy decisions!*.

Building on this foundation, at the 1992 Earth Summit, the Rio
Declaration on Environment and Development” and Agenda 21'°

12. And the simultaneous publication of the report by Donella H. Meadows, Dennis L.
Meadows, Jgrgen Randers, William W. Behrens III, of the landmark report “The Limits
to Growth: A Report for the Club of Rome’s Project on the Predicament of Mankind”,
Potomac Associates, 1972, that concluded that if the present growth trends in world pop-
ulation, industrialisation, pollution, food production and resource depletion continue un-
changed, sometime within the next one hundred years we will reach the limits to growth
on this planet.

13. United Nations, Report of the World Commission on Environment and Development, Our
Common Future, General Assembly, 1987, document A/42/427, a report that was coordi-
nated by then Prime Minister of Norway, Gro Harlem Brundtland.

14. Peter P. Rogers, Kazi E Jalal, Jogn A. Boyd, An Introduction to Sustainable Development,
Earthscan, 2008, p. 9.

15. United Nations, Rio Declaration on Environment and Development, United Nations Con-
ference on Environment and Development, Rio de Janeiro, 1992.

16. United Nations, Agenda 21, United Nations Conference on Environment & Development.
Rio de Janeiro, 1992.
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were approved, emphasizing the integration of environmental, social,
and economic dimensions in development policy and practices, call-
ing for global cooperation to address the pressing global challenges of
the time: poverty, environmental degradation and resource depletion.
In 2000 the United Nations issued the Millennium Declaration!” fur-
ther solidifying the commitment of the international community to
sustainable development by establishing the Millennium Develop-
ment Goals (MDGs), a set of eight time-bound targets aimed at ad-
dressing poverty, health, education, and environmental sustainability.
In June 2012, on the twentieth anniversary of the Rio Earth Summit,
the world once again met at the UN Conference on Sustainable De-
velopment, known informally as the Rio+20 Summit. Here, a review
was made on the progress of forty years of international environmen-
talism, reaching to the unsettling conclusion that the diagnosis first
made back in 1972 was fundamentally correct and that the challenges
of combining economic growth, social inclusion and environmental
sustainability were still unmet and indeed were intensifying'®.

These and other initiatives' have brought sustainable develop-
ment into the mainstream and promoted discussions and partnerships
involving public and private sectors. In 2015, building on the MDGs
and incorporating lessons learned, the Heads of State, Government,
and High Representatives adopted in New York the 2030 Agenda
for Sustainable Development®. It outlines a global plan for achiev-
ing 17 Sustainable Development Goals (SDGs) and 169 targets?! to

17. United Nations, Millennium Declaration, Resolution Adopted by the General Assembly,
18 September 2000, A/RES/55/2.

18. Jeffrey Sachs, The age of sustainable development, New York, Columbia University Press,
2015, p. 481 -482.

19. Such as the Accra Agenda for Action, adopted in September 2008, organized by OECD
and the Second International Conference on Financing for Development, which took
place in Doha, Qatar, in also in 2008.

20. United Nations General Assembly, Transforming our world: the 2030 Agenda for Sustain-
able Development, 2015, A/RES/70/1.

21. The 17 SDGs are: 1. No Poverty; 2. Zero Hunger; 3. Good Health and Well-being; 4.
Quality Education; 5. Gender Equality; 6. Clean Water and Sanitation; 7. Affordable and
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guide global efforts in achieving a more just, inclusive, and sustainable
world by 2030.

SDGs are a collective call to action to end poverty, protect the
planet and ensure peace and prosperity for present and future genera-
tions. These goals are integrated and indivisible, global in nature and
universally applicable??, under the principle of common but differ-
entiated responsibilities?®. This approach implies solidarity between
countries and taking into account different national realities, capac-
ities and levels of development. It also involves both a coordinated
approach — between states — and an individual one, directed towards
their citizens, in a way that universally recognizes their dignity, con-
sequently treating individuals with equal concern and respect?*. The
SDGs are certainly an ambitious endeavor, as these self-evident truths
are still far from being a given in all areas of the world.

Clean Energy; 8. Decent Work and Economic Growth; 9. Industry, Innovation and Infra-
structure; 10. Reduced Inequalities; 11. Sustainable Cities and Communities; 12. Respon-
sible Consumption and Production; 13. Climate Action; 14. Life Below Water; 15. Life on
Land; 16. Peace, Justice and Strong Institutions; 17. Partnerships for the Goals. Each of
these goals is associated with specific targets and indicators designed to measure progress
towards achieving them. The SDGs are intended to be integrated and indivisible, meaning
that progress on one goal should contribute to progress on the others, and that no one should
be left behind in the pursuit of sustainable development.

22. Cf. paragraph 55 of the 2030 Agenda.

23. Cf. paragraph 12 of the 2030 Agenda, mentioning principle 7 of the Rio Declaration,
which states that: “(...) In view of the different contributions (...), States have common
but differentiated responsibilities. The developed countries acknowledge the responsibility that
they bear in the international pursuit of sustainable development in view of the pressures their
societies place on the global environment and of the technologies and financial resources they
command.”.

24. As Ronald Dworkin puts it, taking into account “the basic understanding that dignity re-
quires equal concern for the fate of all and full respect for personal responsibility— is not relative.
It is genuinely universal.” (cf. Justice for Hedgehogs, The Belknap Press of Harvard Univer-
sity Press, 2011, p. 338). “As we embark on this great collective journey, we pledge that no one
will be left behind. Recognizing that the dignity of the human person is fundamental, we wish to see
the Goals and targets met for all nations and peoples and for all segments of society. And we will
endeavour to reach the furthest behind first.”, cf. paragraph 4 of the United Nations General
Assembly, Transforming our world: the 2030 Agenda for Sustainable Development, 2015, A/
RES/70/1.
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The case for goals-based success was brilliantly put by John E Ken-
nedy in his famous peace speech in June 1963: “By defining our goal
more clearly, by making it seem more manageable and less remote, we can
help all people to see it, to draw hope from it and to mowve irresistibly towards
it"®. Ulrich Beck writes that the widespread belief that climate change
is a fundamental threat to all of humankind and nature has the po-
tential to bring a form of mobilization and coordination until now un-
known, one that can change the national analytical lens. The notion
of impending catastrophe could gradually mobilize many actors, with
the confrontation between the existing institutions of law and politics
and these new normative horizons leading to a permanent process of
reformation and counter-reformation — non-linear and open-ended?.

The truth is however, as previous experiences have showed, we
have consistently failed to meet these commonly agreed targets and
expectations. To effectively address the collective challenges we face,
anew approach is needed. Such approach needs to involve a new form
of thinking about development that necessarily involves the concept
of sustainability?’. A concept that embodies the only way of thinking
that takes into consideration the long-term effects of our choices?®.

As we will see in the next pages, a new approach is underway in the
sustainable development discourse. One which can be characterized
as a “constructive political turn”? in the way we address these issues or
a “cosmopolitan turn into our contemporary life”°. A shift that may have

25. As pointed out by Jeffrey Sachs, The age of sustainable development, New York, Columbia
University Press, 2015, p. 491.

26. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 150.

27. United Nations, Transforming our world: the 2030 Agenda for Sustainable Development,
21 October 2015, A/RES/70/1, paragraph 13.

28. And therefore recognizes that eradicating poverty in all its forms and dimensions, com-
bating inequality within and among countries, creating sustained, inclusive and sustainable
economic growth and fostering social inclusion are inextricably linked to each other.

29. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 211.

30. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 51. Beck sees three main im-
plications of methodological cosmopolitanism. First, it implies that other potential victims
of global risks become co-implicated individuals. Second, the unit of research and political
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the ability of finally making a difference in a number of ways that ad-
dress and can even go beyond achieving SDGs.

3. Leveraging taxation in achieving SDGs and targets

Taxes take the crucial part in mobilizing the necessary resources for
funding public services, investments and social programs that contrib-
ute to sustainable development. As countries strive to achieve SDGs,
tax systems emerge as powerful tools to finance these initiatives and
address economic, social, and environmental challenges.

[t is easy to think of how taxes can be used to facilitate effective
progress towards these goals. Tax laws can be used essentially in three
ways: generate revenue, redistribute income and wealth and achieve
non-fiscal, regulative purposes such as coordinating actions, by pe-
nalizing or favouring certain behaviours’!. In analysing the effects tax
measures can have on SDGs, Alice Pirlot*”? mentions that tax meas-
ures can indirectly support their achievement, by providing govern-
ments with the necessary revenue to fund its sustainable development
policies. They can also directly and positively interact with the goals
of the 2030 Agenda by incentivizing or penalizing certain behaviours
in accordance the SDGs. And they can have a direct but negative
effect on the SDGs when they encourage behaviours that undermine

the achievement of the 2030 Agenda.

action is no longer predefined as geographically defined risk areas inside the borders of indi-
vidual states. And third, global risks are socially constructed in knowledge turning the politics
of global to a politics of knowledge, which brings up questions such as “who determines com-
pensations?”, “who is responsible?” “what should be seen as sufficient proof?” cf. Ulrich Beck, A
metamorfose do mundo, edigdes 70, 2017, pp. 121-123.

31. For a detailed Review on the goals of taxation, see Avi-Yonah, “The Three Goals of Tax-
ation” (2006) 60(1) Tax Law Review, at pp. 1-28, available at https://repository.law.umich.
edu/cgi/viewcontent.cgilarticle=1039&context=articles.

32. Alice Pirlot, “A legal analysis of the mutual interactions between the UN Sustainable Devel-
opments Goals (SDGs) & taxation”, Tax Sustainability in an EU and International Context,
Cécile Brokelind, Servaas van Thiel (Eds.), IBFD, 2020. Also available at https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=3467544 (p. 3).
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Consider, for example to the goal of ending poverty and hun-
ger (SDGs 1 and 2), governments should adopt progressive taxation
which at lower levels of income helps to alleviate poverty and at
higher levels reduces the gap between rich and poor. They can also
provide tax incentives to farmers who adopt sustainable agriculture
practices, and even to other businesses that benefit local communi-
ties by creating jobs, improving local infrastructure, etc.. In financing
health and education through taxes (SDGs 3 and 4), governments
can commit tax revenue from specific taxes created with non-fiscal
purposes, such as tobacco, gambling and alcohol taxes (also known
as sin taxes), to specifically fund public health and education pro-
grams and even lower taxes on consumption of vegetables and other
healthy foods. Also in promoting gender equality through tax pol-
icies (SDG 5), aside from obviously removing any gender biases in
tax laws, governments can implement tax credits or exemptions for
childcare and other care responsibilities to recognize the unpaid care
work predominantly performed by women. Tax policies can also in-
centivize the adoption of clean and renewable energy sources, con-
tributing to a more sustainable future (SDG 7), not only creating tax
incentives to encourage the development and deployment of renew-
able energy technologies, but also to promote the phasing out of fos-
sil fuel industries and increasing production and use of clean energy.
Governments can also promote job creation, stimulate economic
growth, and foster innovation (SDG 8 and 9), by reducing the tax
burden of low-income earners, to reduce inequality and encourage
employment, and implement targeted tax incentives for businesses
that create jobs, invest in research and development and workforce
training and skills development, and that adopt environmentally
sustainable practices. Tax policies can help shape the development
of sustainable cities and communities (SDG 11), namely through
implementing property taxes to discourage speculative land holding
and promote efficient land and infrastructure use and through using
tax incentives to encourage the development of affordable housing
and promote social cohesion where needed. Taxes can also play a
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central role in encouraging certain environmental sustainability
practices (SDGs 12, 13, 14 and 15) by way of implementing carbon
taxes to limit resource extraction and internalizing the environmen-
tal costs generated by polluting activities. And also by way of creat-
ing green taxes that promote the production and use clean energy,
incentivizing businesses and individuals to adopt environmentally
sustainable practices.

In the economy of this paper, the above description serves to high-
light how these goals can be directly promoted through the tax sys-
tem. In this sense, taxes can be used to internalize the environmental
costs generated by polluting activities in a way which is more cost-ef-
ficient than what might be achieved by means of non-market-based
instruments”. The description above also serves to paint the view of
the fundamental ambivalence of the tax system: while tax measures
can focus on the specific pursuit of each of the goals, many of the pro-
posed mechanisms are in fact conflicting with the tax system’s most
fundamental purpose, which is to capture the necessary resources for
governments to pursue the development goals of their own commu-
nities. The resources needed to provide the basic public goods those
communities need and that are also SDGs, and frequently overlap —
particularly in developing countries — with sustainable development
policies.

In fact, a state cannot rely its revenues on taxes solely aimed at
regulating behaviours, and this is for several reasons that because of
the scope this paper we can only touch upon: (i) first, because all
of the above-mentioned measures are parasitic to the preexisting tax
mix: the combination of income taxation, taxes on consumption and
on property, each having a complementary effect in the overall dis-
tribution of the tax burden, being each individual taxed according
to their specific overall circumstances; (ii) second, because in order

33. Alice Pirlot, “A legal analysis of the mutual interactions between the UN Sustainable Devel-
opments Goals (SDGs) & taxation”, Tax Sustainability in an EU and International Context,
Cécile Brokelind, Servaas van Thiel (Eds.), IBFD, 2020. Also available at https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=3467544 (p. 5).
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to be itself sustainable™, a tax system must be based on the ability of
taxpayers to pay, therefore rejecting any solutions that lead to taxing
those who have little or no means or to imposing little or no taxes on
those with an abundance of the means; (iii) third, because such tax
measures would never have enough collecting power on their own to
satisfy the needs of a modern state and even less the fulfilment of its
development goals; (iv) fourth, because the effectiveness of taxes that
regulate behaviours has challenges of their own, as such behaviours
are often contingent and subject to the emergence of unanticipated
alternative behaviours®’; and (v) fifth, because of the logic imposed by
the principle of subsidiarity, which, by requiring that decisions made
and actions taken are as close as possible to the individuals affected
by them — and therefore best placed to intervene — brings an element
of rationality, allowing for greater legitimacy through more participa-
tion, increased accountability and more efficient outcomes*®.

Social development, the eradication of poverty, and other such
goals presuppose the existence of social coordination, participation

34. Any system can only be sustainable if it is able to adequately fulfil its functions in a way
that assures the continuance of its operations over time.

35. Alice Pirlot, “A legal analysis of the mutual interactions between the UN Sustainable Devel-
opments Goals (SDGs) & taxation”, Tax Sustainability in an EU and International Context,
Cécile Brokelind, Servaas van Thiel (Eds.), IBFD, 2020, p. 6, mentions on the subject that
“It is hard to anticipate whether an environmental tax will effectively encourage polluters to change
their behaviour. Therefore, when the polluting behaviour can be replaced by a non-polluting behav-
iour, a ban might be a more reliable instrument to reduce pollution. Moreover, since environmen-
tal taxes are traditionally imposed with no consideration for taxpayers’ ability-to-pay, they could
lead to discriminatory effects. Those with no or low ability-to pay will be obliged to modify their
behaviour whereas those able to cover the costs of the tax will not. Where the polluting behaviour
cannot be avoided, all taxpayers will be required to pay, regardless of their ability-to-pay, which
means that the environmental tax will have negative distributional effects. Finally, from an inter-
national perspective, environmental taxes can lead to pollution leakage if they encourage taxpayers
to relocate to jurisdictions with lower environmental standards. Ultimately, the overall level of
pollution could even become higher than before the adoption of the tax. All these contradictory
effects should be considered carefully before introducing environmental tax measures to support the
SDGs aimed at fostering environmental protection.”.

36. On this topic see Margarida Salema d’Oliveira Martins, O principio da subsidariedade em
perspectiva juridico-politica, Coimbra Editora, 2003.
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and accountability, aspects that simply are not present in countries
without a fully functioning, sustainable and equitable tax system. In
these cases, what happens is that the decision-making processes and
their consequences are assigned to completely different groups: those
who decide on the aid given by developed countries and the individ-
uals who receive it in developing countries. We should therefore rec-
ognize the limitations of past solutions that are after all the result of
methodological nationalism, and imagine solutions of a cosmopolitan
nature, even if the proposed solutions in some way seem a return to
the national context. Aid should pivot from the “me” and “you” of the
loans and wire transfer of funds it has been reduced to, to a matter that
concerns “us”. As rightly put by Ulrich Beck, “when we talk about risk,
we have to relate it to decision-making and decision-makers, and we have to
make a fundamental distinction between those who generate risk and those
who are affected by it™’. This is true in the case of climate change, as
it is also the case of most other SDGs, as those who are able to make
decisions on the fate of those in need of development remain categor-
ically separated and are therefore not accountable to the individuals
potentially affected by such decisions. Because insisting in any solu-
tion that affects a group of individuals without acknowledging some
level of participation in the decision-making process over their own
future is to deny those individuals the dignity they deserve.

So in a risk society that is now also global and therefore embedded
in a world that is metamorphizing, the decision makers must be placed
as close as possible to those who are affected by public policy decisions.
A cosmopolitan approach would be to sharply increase cooperation in
creating strong tax administrations and build tax capacity in devel-
oping countries, not only as a way to reinforce state capacity, but also
because in fully functioning, sustainable and equitable tax systems, if
everyone pays their fair share, everyone ends up paying less. This in
turn would create the conditions of generating normative horizons of
equality and justice, thereby generating pressure for inclusive change

37. Ulrich Beck, A metamorfose do mundo, edicdes 70, 2017, p. 55.
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on the existing structures and institutions®. While a modern admin-
istration and a functional tax system are necessary for state building,
the implementation of standards of fairness and equality can create an
experience of justice in taxation, and with it, a sense of accountability
in the process of achieving collective outcomes.

A cosmopolitan turn in the means to implement SDGs would re-
quire us to recognize that many of the Agenda 2030 goals involve
some measure of the type of modern state responsible for the progress
that developed countries have enjoyed during the last century. One
of the main insights of the new approach is that no state can cope
alone with the global risks posed by climate change and lack of devel-
opment and so countries need to cooperate in sharing knowledge in
building state capacity and infrastructure. Another one is that we all
need accountable states. We need them as international partners, and
we need them as private citizens. Therefore, more emphasis should be
given to cooperation and accountability®. So instead of dependency —
which is what we have been getting from passively accepting the dis-
tinction between first and third world countries — we need to envision
actions that can deliver a greater level of autonomy.

Therefore, in addition to the above examples of the direct uses of
taxation in promoting SDGs, the most substantial effect taxation can
have in this regard is in providing governments with the means they
need for development policies, making them accountable for their
level of SDG implementation. For this, developed countries should
consider investing in levelling the playing field in state capacity. Pro-
viding developing countries with increased levels of technical assis-
tance to enhance tax capacity — both in terms of the tax system’s ar-
chitecture and the settlement and collection of taxes — seems a good
place to start.

38. Ulrich Beck, A metamorfose do mundo, edicdes 70, 2017, p. 79.
39. Ulrich Beck, A metamorfose do mundo, edicdes 70, 2017, p. 55. “In a world of risk society,

cooperation between foes is not about self-sacrifice but about self-interest, self-survival. Meta-
morphosis thus requires the redefinition of national interest”, cf. Ulrich Beck, A metamorfose do

mundo, edigdes 70, 2017, p. 62.
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4. From official development assistance (ODA) to domestic
resource mobilization (DRM)

Achieving SDGs will require significant investments in various
sectors, both in infrastructure, such as water, energy, transporta-
tion, and in public services, such as social security, education and
healthcare. Until the beginning of this century, the financial re-
quirements used for promoting sustainable development depended
mostly on official development assistance (ODA) funnelled from
developed countries and multilateral financing institutions (such
as the World Bank and the International Monetary Fund - IMF), in
the form of grants and loans, to developing countries. This mostly
implied that the resources needed for development policies origi-
nated from the contributions of high-income taxpayers in devel-
oped countries while the remaining financial resources came from
the credit capacity of developing countries, usually funded by weak
tax systems that lack an adequate tax base to meet their own needs.
Private sector funding is insufficient especially in providing pub-
lic goods and will not reach significant levels in the right areas
in countries with high levels of poverty, corruption and without a
functional tax system*.

The problem of obtaining the necessary resources for the adoption
of development policies is not new. During the seventies Nobel Lau-
reate James Tobin suggested the creation of a special tax designed to
close the financial gap between developed and developing countries.
It followed the observation that since over $1.5 trillion exchanged
through transactions occurring every day on global currency markets,
of which 95% appear to consist of currency speculation, a tax could
be imposed on those exchanges at a rate of 0.1% to 0.25%, generat-
ing about $150 billion per year. Although the Canadian parliament
approved the idea of a Tobin Tax in March 1999, this showed to be

40. Jeffrey Sachs, The age of sustainable development, New York, Columbia University Press,
2015, p. 499-502.
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an infeasible idea*!, as taxing capital without the worldwide political
support of all other countries, only causes it to spill over to jurisdic-
tions where such taxes do not exist. Another proposed solution was
the reduction of military expenditures by 10%, a solution that could
generate a significant amount of yearly revenue that could be diverted
towards sustainable development policies. This was never seriously
considered as global security has become an increasing problem*.

American economist Larry Summers translated the problem per-
fectly when he said that “economic history has provided a clear, natural
experiment regarding the efficacy of finance without conditions. Again and
again, natural resources windfalls have financed presidential planes and pal-
aces and entrenched official corruption, while producing very little in the
way of lasting economic benefits.”®. For many decades the persistent
challenge was to find ways to assist developing countries in the most
efficient way possible, mostly by conditioning aid and loans to the
adoption of good governance and anticorruption policies by recipient
countries*.

In the traditional solution of ODA through grants and loans, there
is also the problem of the simultaneous absence of the right incentives
with a perverse alignment between developed and developing coun-
tries in expectations towards good outcomes. In practical terms, the
exclusive support of developing countries through ODA means the
system in place is not only vulnerable, as the recent crisis has shown,

41. Peter P. Rogers, Kazi E Jalal, Jogn A. Boyd, An Introduction to Sustainable Development,
Earthscan, 2008, p. 364.

42. Peter P. Rogers, Kazi E Jalal, Jogn A. Boyd, An Introduction to Sustainable Development,
Earthscan, 2008, p. 364.

43. Larry Summers was then US Treasury Secretary and later President of Harvard Univer-
sity. The quote is from his speech March 20, 1999 speech “A New Framework for Multilat-
eral Development Policy”. Cf. Peter P. Rogers, Kazi E Jalal, Jogn A. Boyd, an Introduction to
Sustainable Development, Earthscan, 2008, p. 366.

44. Adebimpe Lincoln, Oluwatofunmi Adedoyin and Jane Croad, “Goal 16 of the UN Sus-
tainable Development Agenda and Its Implications for Effective Governance and Sustainability in
the Nigerian Banking Sector”, The Future of the UN Sustainable Development Goals — Busi-

ness Perspectives for Global Development in 2030, Samuel O. Idowu, René Schmidpeter,
Liangrong Zu (Eds.), Springer, 2020, pp. 103-105.
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but also keeps things as they are®. According to J. Brian Atwood,
Chair of the OECD Development Assistance Committee (DAC), “In
2010, the DAC announced the highest volume of official development as-
sistance (ODA) in history: almost USD 130 billion. (...) The increases
during this period were in part an effort to sustain the economies of devel-
oping nations in the face of the global financial crisis. For them, access to
ODA helped bridge the gap. The use of ODA as stimulus or “gap” funding,
however, has only increased attacks that sustain that ODA tends to create
dependency. Of course, it is easier to sell critical books that call for the elim-
ination of aid than ones that argue the benefits of development co-operation.
But we cannot ignore the critics: we know that not all programs supported
by ODA are producing results, catalysing policy reform and promoting in-
stitution-building. And while dependency is indeed a problem, it has two ef-
fective antidotes: mutual accountability for the results that aid delivers — or
the lack of them — and domestic resource mobilization.”.

There have been many criticisms towards ODA*, which is and will
certainly continue to be in some measure necessary. The problem how-
ever runs deeper and, as countries have come to discover, sustainable
development cannot be solved by using first world thinking to address
third world problems. We agree with Ulrich Beck that the main source

45. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 6, found that “access
to forms of revenue other than taxes has been associated with lower taxation. Jensen (2011) finds
that a 1 percent increase in the share of natural resource rents in total government income is asso-
ciated with a 1.4 percent lower share of taxation in GDP. Benedek et al. (2014) find a negative
association between foreign aid and domestic tax revenues, particularly in low-income countries
and in countries with relatively weak institutions.”.

46. J. Brian Atwood, “Fuelling the future of development”, OECD (2011), Development
Co-operation Report 2011: 50th Anniversary Edition, OECD Publishing. http://dx.doi.
org/10.1787/dcr-2011-en, p. 21.

47. There is an ongoing and intense debate about ODA, as briefly outlined by Jeffrey Sachs,
The age of sustainable development, New York, Columbia University Press, 2015, pp. 499-
502. Gilles Carbonnier, “Official development assistance once more under fire from critics”,
International Development Policy, Revue internationale de politique de développement,
1, 2010, 137-142 outlines a number of criticisms levelled at ODA, coming from opposing
ends of the ideological spectrum, such as the neo-marxist, the populist and the neo-liberal
critic, among others.
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of climate pessimism lies in a generalized incapacity and unwilling-
ness, to rethink fundamental questions of social and political order*®
and discover or establish alternative institutions capable of addressing
the global challenges we face in an ever more interdependent world®.
For this, we must abandon the widespread assumption in the social
sciences that community building is possible only on the basis of posi-
tive integration’®, which refers to common rules being provided by a higher
authority to level out inequalities between countries. As an alternative,
pathways of negative integration should be considered, conducive to
the gradual removal of barriers between countries. This latter form of
community-building integration should be further explored, allowing
for the emergence of deep connections during the operational efforts
of cooperation, necessary for of state capacity building’!.

To this point, the 2002 First International Conference on Financ-
ing for Development in Monterrey, Mexico®, marked a significant
turning point in the development discourse, culminating with the
adoption of the Monterrey Consensus. It first emphasized the impor-
tance of mobilizing domestic financial resources for development and
called for efforts to strengthen tax systems, improve tax administra-
tion and fight tax evasion®. Driven by the recognition that a stable
revenue base is essential to fund public services, reduce inequality

48. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 54.

49. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 227.

50. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 212-213.

51. Jean-Michel Severino, “The resurrection of aid”, OECD (2011), Development Co-op-
eration Report 2011: 50th Anniversary Edition, OECD Publishing, p. 131: “These global
policies on environmental, economic and social issues involve costs and these must rest on the
shoulders of the world’s wealthiest citizens. In the world of the future, the wealthy will not live
only in OECD countries; they will live all around the world, including in the poorest countries.”.
52. This first and further conferences on this matter were led by the United Nations in
collaboration with several other international organizations, such as the International
Monetary Fund, the World Bank, the World Trade Organization, and the United Nations
Conference on Trade and Development. They aim at discussions on measures to improve
the mobilization and effective use of financial resources for development.

53. United Nations, Monterrey Consensus of the International Conference on Financing for
Development, Monterrey, Mexico, 2002, paragraphs 15-16.
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and promote economic growth, the focus of development assistance
then started to gradually shift — at least nominally — from ODA to
the idea of building state capacity for domestic resource mobilization
(DRM). This new paradigm has been gaining momentum ever since
the Monterrey Consensus’. In the following years, several capaci-
ty-building initiatives were launched to help countries strengthen
their tax systems and increase revenue generation, through technical
assistance, training and advice to countries in areas such as tax ad-
ministration, tax policy design and international taxation. In 2010,
the United Nations Resolution of the General Assembly no. 65/1>
specifically called for modernized tax systems, more efficient tax col-
lection, broadening the tax base and effectively fighting tax evasion
and fiscal migration: “While each country is responsible for its tax system,
it is important to support national efforts in these areas by strengthening
technical assistance and enhancing international cooperation and partici-
pation in addressing international tax matters.” .

The global financial crisis of 2007-2008 also exposed several fra-
gilities in the financial system and the ensuing response in turn ex-
posed the inadequacies of the international tax system and the need
for global reform and coordinated action. The G20 leaders reacted by
emphasizing the importance of a fair and transparent international
tax system. This led to the BEPS Project, launched by the OECD in
2013, a significant step in effectively addressing the challenges of

54. In the 2005 Second High-Level Forum on Aid Effectiveness, held in Paris, and facili-
tated by the OECD, the ministers of over a hundred countries and other stakeholders rec-
ognized that despite significant amounts of aid being provided to developing countries, its
effectiveness in achieving development goals was still limited. Citing concerns such as aid
fragmentation, lack of country ownership, weak coordination among donors and inefficient
use of resources, principles for effective development cooperation were outlined, support-

ing the normative shift towards helping countries build their own capacity to generate
revenues. Cf. OECD, Paris Declaration on Aid Effectiveness, 2005.

55. United Nations, Keeping the promise: united to achieve the Millennium Development Goals,
2010, A/RES/65/1.

56. United Nations, Keeping the promise: united to achieve the Millennium Dewvelopment Goals,
2010, A/RES/65/1, p. 27, number 78 paragraph (i).

57. OECD, Action Plan on Base Erosion and Profit Shifting, 2013.
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taxation in a globalized world. Although the Project initially focused
on developed countries, it quickly became apparent that the issues
addressed by base erosion and profit shifting demanded broad inter-
national coordination which necessarily needed to include develop-
ing countries. It’s not just that these countries are disproportionate-
ly affected by tax avoidance strategies of multinational corporations
and tax evasion through undeclared offshore accounts®, but that the
global BEPS Program is only as strong as its weakest link. Developing
countries face challenges of their own in tax capacity: are more vul-
nerable to corruption and profit shifting practices, lack the ability to
generate stable and broad-based public revenues, and are often unable
to constructively coordinate at the international level in the collec-
tive effort against tax evasion™.

In the following years, all United Nations members adopted the
current 2030 Agenda for Sustainable Development, specifically em-
phasizing the importance of DRM as a central aspect in achieving
sustainable development. Goal 17 targets the implementation and re-
vitalizing of global partnerships for sustainable development, mostly
through the enhancement of DRM, improving tax collection and pre-
venting tax evasion®. This initiative was closely followed by the Ad-
dis Ababa Action Agenda, adopted at the Third International Con-
ference on Financing for Development, considering a much broader
and comprehensive approach, now centred around three pillars: tax,
investment and international public finance. It called for interna-
tional cooperation in building the capacity of countries to generate
their own revenues through tax reform, combating tax evasion, and

58. Sathi Meyer-Nandi, “Taxation, Policy Coherence for Sustainable Development in Interna-
tional Tax Matters: A Way Forward for Donor Countries?”, International Cooperation and
the 2030 Sustainable Development Agenda, United Nations University Series on Region-
alism 19, ]. Mosquera Valderrama et al. (Eds.), Springer, 2021.

59. OECD, Part 2 of a Report to G20 Development Working Group on the Impact of BEPS in
Low Income Countries, 2014.

60. United Nations, Transforming our world: the 2030 Agenda for Sustainable Development,
2015, A/RES/70/1, target 17.1.
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strengthening tax administrations®’. It also encouraged the adoption
of tax reforms at different levels, including those pertaining to the
exemption ODA from taxation®’, a practice that although with the
objective of encouraging aid, only adds complexity and undermines
domestic resource mobilisation®.

Despite all these initiatives, substantial investment is still needed to
achieve the SDGs in low and middle-income countries. According to
a January 2023 World Bank report on Global Economic Prospects®,
between 2015 and 2030 those countries will require, on average, $1.5-
$2.7 trillion per year, the equivalent to 4.5-8.2% of their combined
annual GDP. Also according to a recent OECD preliminary report®,
the amount of total ODA in 2022 has surpassed its record levels, ris-
ing by 13.6% in real terms and totalling $204 billion which “included
USD 201 .4 billion in the form of grants, loans to sovereign entities, debt
relief and contributions to multilateral institutions”.

Therefore, based on our calculations, the resource gap is of at least
$1.3 trillion per year.

So what essentially came out of the learning curve of these last five
decades in tackling climate change and reaching sustainable develop-
ment is the need for us to consider — in addition to the three existing
pillars of sustainable development — a fourth pillar; and that is good

61. United Nations, Addis Ababa Action Agenda of the Third International Conference on
Financing for Development, 2015, paragraphs 20-29.

62. United Nations, Addis Ababa Action Agenda, paragraph 58: “(...) We will also consider
not requesting tax exemptions on goods and services delivered as government-to-government aid,
beginning with renouncing repayments of value-added taxes and import levies”.

63. As a result of discussions started in the period between the Paris Declaration and the
BEPS Project, in the course of this conference the Addis Tax Initiative (ATI) was also
launched, aimed at supporting partner countries in their efforts to enhance DRM, by fa-
cilitating policy dialogue, technical assistance, and tax capacity-building. This further so-
lidified the normative shift in the development agenda towards DRM and building tax
capacity in developing countries.

64. World Bank, 2023 Global Economic Prospects, January 2023. Washington, DC: World
Bank pp. 41, 112, available at http://hdl.handle.net/10986/38030.

65. OECD, ODA Levels in 2022 — preliminary data, Paris, 12 April 2023, available at https://
www.oecd.org/dac/financing-sustainable-development/ODA-2022-summary.pdf.

348


https://www.oecd.org/dac/financing-sustainable-development/ODA-2022-summary.pdf
https://www.oecd.org/dac/financing-sustainable-development/ODA-2022-summary.pdf

Taxation and sustainable development

governance®. The successive failures in approach are introducing in
sustainability discussions a kind of a realistic worldview that address-
es the inescapable truth that without strong institutions, the agreed
development goals will continue to be elusive. And what is more,
the kinds of aid being provided are not helping countries end their
dependency, sustainably develop and coordinate at the international
level.

The consensus now seems to be on supporting state-building
through the strengthening of tax systems non-overly reliant on natu-
ral resources and with functional, modern tax administrations®’, able
to meet their governments own financing needs®. A more recent sign
of this shift came in the form of the 2018 international conference on
“Taxation and the Sustainable Development Goals” organised by major
international organisations, such as the IME, OECD, the UN and the
World Bank, under the lead of the then recently incorporated Plat-
form for Collaboration on Tax (PCT). The conference report con-
cludes: “The stakes are high. Taxation is a significant factor in 10 of the
17 SDGs. Making progress on taxation is therefore vital for achieving the

66. As pointed out by Jeffrey Sachs, The age of sustainable development, New York, Columbia
University Press, 2015, p. 502.

67. OECD, Tax Policy Reforms 2021 : Special Edition on Tax Policy during the COVID-19 Pan-
demic, OECD Publishing, Paris, 2021, pp. 71-72 touches directly on the increased demands
for fair burden sharing: “Rethinking countries’ public finance strategies will involve a combina-
tion of measures to support sustainable tax revenues and improve the quality of public spending,
including through improved public finance governance. (...) Tax revenues can be supported and
enhanced with measures within the tax system and other structural reforms that support long-term
economic growth and, in turn, growing tax bases. The options to restore public finances will de-
pend heavily on country-specific circumstances that can vary widely across countries, including
the country’s starting point in terms of growth, development, its current levels and structures of
taxation and spending, among others. Countries will also need to address the challenges and seize
the opportunities arising from digitalisation.”.

68. In the words of the Inter-agency Task Force on Financing for Development, Financing
for Sustainable Development Report 2019, p. 23, “In addition to realigning public spending,
many countries will need to mobilize additional tax revenue, and will hence require substantial
reforms in revenue policy and administration. The success of revenue reform benefits from a
medium-term perspective, which can anchor reform in a broader vision of where the tax system

should be heading (...)”.
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SGD:s. The connection between taxes and SDGs follows four broad path-
ways: (1) taxes generate the funds that finance government activities in
support of the SDGs; (2) taxation affects equity and economic growth; (3)
taxes influence people’s behavior and choices, with implications for health
outcomes, gender equity, and the environment; and (4) fair and equitable
taxation promotes taxpayer trust in government and strengthens social con-
tracts that underpin development.”®.

5. Building tax capacity as a necessary step for development

Ulrich Beck predicted that the “problematic of the metamorphosis of in-
equality is the key issue of the future”, as the principle of equality, legally
construed at the national level, can no longer help us deal with global
inequality”. Existing inequalities are stripped of their legitimacy and
have become a political scandal, together with the inequality between
countries, that not only reveals the ineffectiveness of decades of aid
provided to developing countries, but also the failure to address per-
vasive problems that require a global approach, such as base erosion
and profit shifting. At the same time, rights have the financial costs
necessary for governments to provide essential services like security,
healthcare, education, social protection, a judicial system to uphold
the rights of their citizens, infrastructure development, human re-
sources, among others. All of these require massive amounts of public
spending. States are now called to do the extra mile and promote de-
velopment that fulfils the sustainability and also invest in renewable
energy, public transportation, ecosystem restoration, among others™,
which can also prove costly.

69. IME, OECD, UN, World Bank Group, “Taxation & SDGs. First Global Conference of the
Platform for Collaboration on tax”, Conference Report, 14-16 February 2018, available at:
https://www.tax-platform.org/sites/pct/files/publications/130559-WP-ReportFinalMar.pdf.

70. Ulrich Beck, A metamorfose do mundo, edigdes 70, 2017, p. 243.
71. Casalta Nabais, Por um Estado fiscal suportdvel, Vol. 111, 2010, Almedina, pp. 112-122.
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In a 2015 paper, Vitor Gaspar, Laura Jaramillo and Philippe Win-
gender, citing literature concerning the influence of the tax system on
the economy and drawing from a historical database for 30 countries,
going back to 1800, conclude that: (i) the economy can be made more
productive when tax revenues are spent on public goods and invest-
ments; (ii) well-designed tax systems can maximize the efficiency of
taxes and can even be conducive to raises in GDP growth rate; (iii)
the instability of tax revenue leads to the instability in public invest-
ment and also reduces the level of public investment; (iv) stricter
tax enforcement forces corrupt officials to reduce bribe demands, thus
facilitating market entry by private firms’’; and (v) tax capacity is
positively correlated to government transparency and accountabili-
ty, stronger protection of property rights and negatively correlated to
corruption”. This study further suggests that, when a country exceeds
the threshold of approximately 13% of tax to GDDP, its real GDP per
capita increases sharply in a sustained manner over several years™,
finding an average annual growth rate higher by about 0.75% over 10
years compared to countries that remain below that tipping point ».

The same study notes that that tax capacity depends on compli-
ance of social norms, and that the more effective and reliable a state
is, the greater legitimacy it will have among its citizens, resulting in
minimal levels of monitoring or punitive action. According to their
research, high levels of voluntary compliance in taxation is driven by
a combination of strategic and normative considerations. While stra-
tegic considerations refer to the perception of the efficiency of the ad-
ministration to enforce the law, normative considerations essentially

72. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 7.

73. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 11-12.

74. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 29-30.

75. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), pp. 8-9.
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refer to a sense of fairness — the perception of the effectiveness with
which taxation is enforced, i.e. that it is made according to a set of
minimal legal standards of protection of taxpayer’s rights and that the
taxes paid are in accordance to the public goods provided in return by
the state’.

Therefore, sustained improvements in tax capacity — the ability to
create and enforce broad-based taxes — require investments in legal
capacity — the ability to create and enforce norms that ensure freedom
of enterprise and the protection of private property. These two (tax
capacity and legal capacity), combined with the availability of a pub-
lic administration — thus the ability to efficiently and effectively make
use of public resources — together incorporate state capacity. In the
interplay between these elements, “[i] Tax capacity provides a stable and
elastic source of revenue for the government to finance its operations, but
a government with a larger stake in the economy through a developed tax
system also has stronger motives to play a productive role in the economy.
lii] Public administration capacity (...) impacts the ability of governments
to implement policy and deliver public services, which in turn influences
citizens’ trust in government. [iii] Legal capacity (...) includes legal infra-
structure such as building the court system and registering property.” ™.

As is frequently suggested in the literature’™, enhanced tax ca-
pacity could trigger virtuous cycles such as between tax capacity and

76. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 8.

77. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 7. The authors note
that tax capacity, legal capacity, and public administration capacity are complements and
are positively correlated with one another.

78. Timothy Besley and Torsten Persson, Pillars of prosperity: the political economics of de-
velopment clusters, Princeton University Press, 2011, p. 165; Jorge Martinez-Vazquez and
Richard M. Bird, “Sustainable development requires a good tax system”, Taxation and De-
velopment: The Weakest Link? Essays in Honor of Roy Bahl Richard M. Bird and Jorge
Martinez-Vazquez (Eds.), Edward Elgar, 2014, p. 15; Alma Pekmezovic, “The New Frame-
work for Financing the 2030 Agenda for Sustainable Development and the SDGs”, Sustainable
Development Goals: Harnessing Business to Achieve the SDGs through Finance, Tech-
nology, and Law Reform, Julia Walker, Alma Pekmezovic, and Gordon Walker (Eds.), John
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economic growth, to be reinforced in a number of ways: greater tax
compliance enlarges the tax base, which can reduce the marginal cost
of public goods and the need for higher tax rates, making it possible
to redistribute income by lowering tax rates of poor families. This in-
crease of available income enables greater spending which increases
revenues from consumption and corporate taxes, allowing for greater
spending by the government on state capacity building.

These effects are in themselves SDGs, essentially addressing goals
10, 16 and 17 of the 2030 Agenda. The first aims to reduce inequality
among countries through tax policies (SDG 10) while also reducing
income and wealth inequalities, promoting social cohesion and in-
clusive growth. Strategies to achieve this include implementing pro-
gressive personal income tax rates and adopting taxes on wealth and
property that ensure greater contribution from individuals with high-
er financial means, reducing wealth concentration and balancing the
regressive effects of other fiscal policies. A robust tax system serves
as an indicator of good governance will be essential in ensuring fiscal
sustainability and revenue mobilization (SDG 16). It will also ensure
that multinational corporations pay their fair share of taxes by curb-
ing profit-shifting and base erosion practices. This implies increasing
the efficiency by equipping administrations with technology, promot-
ing information sharing between tax authorities and implementing
effective mechanisms to combat tax evasion. It also includes invest-
ments in public safety, the judicial system, and granting access for all.
Transparency is also needed to foster trust between citizens and public
institutions. This can be achieved by simplifying tax codes, opening
communication channels between administration and taxpayers and
ensuring that tax collection and administration processes are clear,
accessible, and corruption-free. Finally, international cooperation
in strengthening the means of implementation of SDGs (SDG 17).

Wiley & Sons Ltd, 2019, p. 92; OECD, Tax Morale: What Drives People and Businesses to
Pay Tax?, OECD Publishing, Paris, 2019, pp. 12, 22, Inter-agency Task Force on Financing
for Development, Financing for Sustainable Development Report 2023: Financing Sustainable
Transformations, New York: United Nations, 2023, pp. 2, 35.

353



NOVA Tax Research Series

These include the enhancement of policy cooperation in addressing
tax competition, base erosion and profit shifting and other challenges,
such as the taxation of the digital economy. This also involves coor-
dination in exchange of information and technical assistance not just
to fight tax evasion, but also to enhance capacity-building efforts in
developing countries.

Beyond the tax measures that can be implemented to directly lev-
erage taxation for the achievement of SDGs and targets, special focus
must be further mobilized towards other — not least important —crucial
measures in making up resilient and sustainable tax systems, able to
support theses common policy goals. The primary link between taxa-
tion and sustainable development, is therefore an internal one. Access
to a self-sustaining, efficient and effective tax system not only allows
countries to integrate on an international level but also seems to be an
essential catalyst for development. As we have seen, this depends on
some level of legal and administrative capacity, but also on the ability
of a tax system to treat taxpayers with some level of consideration and
respect that feeds political systems with an added sense of legitimacy,
promoting accountability and voluntary compliance. And if a tax sys-
tem is able to tax all realities it intends to tax, every taxpayer ends up
paying less.

As has been pointed out™, a significant case-study is Georgia, that
introduced a number of key reforms that substantially improved their
tax system. In 2003, the tax-to-GDP ratio stood at 12%. Following
the “Rose Revolution” the government introduced significant reforms
to eliminate corruption and attract investment. A single administra-
tive organization was created, merging tax and customs. By 2009, the
total number of taxes was decreased from twenty-one to a total of six.
Both corporate and personal income tax rates were consolidated into
a single rate. Most processes were automated and electronic invoicing

t79

79. Benjamin Walker, “Facilitating SDGs by Tax System Reform”, Sustainable Development
Goals: Harnessing Business to Achieve the SDGs through Finance, Technology, and Law
Reform, First Edition. Julia Walker, Alma Pekmezovic, Gordon Walker (Eds.), Wiley,
2019. 312.
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was implemented. Additionally, electronic information exchange was
introduced. Cameras were installed to oversee interactions between
taxpayers and tax officials. By 2012, tax revenue had quadrupled in
nominal terms, and the tax-to-GDP ratio reached 25%. Georgia serves
as a valuable example for developing countries and also demonstrates
the potential error in considering tax rates as the primary factor for
tax collection.

We will now look more closely into the factors that make up this
first link. First by analysing in broad strokes what the United Nations
Inter-agency Task Force on Financing for Development, in its most
recent Financing for Sustainable Development Report 2023, under-
stands to be necessary in building more resilient tax systems and tax
administrations. And afterwards, by pointing out certain aspects that
can and should also be called out as structural pillars in the construc-
tion of effective tax systems, making them able to withstand the test
of time.

6. What will it take? Policies for a resilient tax system

In Ulrich Beck’s view, within the turmoil of the present something
else is emerging, shaping new normative horizons and creating new
beginnings®. The hidden emancipatory side effects of the global risks
we face take us beyond the national frame towards a cosmopolitan
outlook of the world, challenging old certainties of modern society
and imposing on us radical transformations. We can only observe
these transformations if we step outside our state perspective and take
“a cosmopolitan view, where the unit of research is a community of risk that
includes what is excluded in the national perspective: the decision-makers
and the consequences of their decisions for others across space and time”®!.

The Addis Ababa Action Agenda, which as mentioned above in-

tends to offer a framework aimed at mobilizing the financial resources

80. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 16.
81. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 56.
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to support the achievement of the 2030 Agenda Goals, boldly em-
phasized the need to “finish the unfinished business of the Millennium De-
velopment Goals”, and to “commit to a new social compact”®*. Following
this endorsement, the United Nations Secretary-General convened
an Inter-agency Task Force on Financing for Development, to mon-
itor and report on the implementation of financing for development
commitments, provide policy guidance and promote the sharing of
best practices. In its 2023 annual report, the Inter-agency Task Force
underscored that the well-being and living conditions of all individu-
als are linked to each state’s capacity to generate revenue from domes-
tic taxation and effectively allocate those funds®, echoing Amartya
Sen’s thesis that development expands freedoms enjoyed by individu-
als, and the resulting enhanced capabilities in turn allow for societies
to flourish®. The report goes on to consider the fiscal system as an
essential tool for sustainable structural transformation in contribut-
ing directly to the achievement of the SDGs, “through the financing
of public goods and services (...) by reducing inequality via redistribution,
changing the behaviours of households and businesses by setting incentives,
and smoothing the macroeconomic cycle through countercyclical policy™.
Tax systems are now therefore credited to strengthen the social
contract. This is true not only because (i) by paying taxes, taxpayers
contribute to society, not just because (ii) by mobilizing those domes-
tic resources, governments are given the means with which to pro-
vide valuable public goods and services, but also because, (iii) through
the periodical assessment and payment of taxes, the institutional-
ized structure of society is effectively reinforced. The idea of a social

82. United Nations, Addis Ababa Action Agenda, 2015, p. 6, paragraph 12.

83. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023.

84. Amartya Sen, Development as Freedom, 1999, 1st ed., p. 297.

85. United Nations Inter-agency Task Force on Financing for Development, Financing for

Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 35.
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contract or “compact” serves as a model for legitimation® by way of the
idea of a meta-contract, under which we all participate through the
innumerable agreements we daily enter into with each other. By do-
ing so, we take part in the collection of shared norms, re-legitimizing
the reproductive structures of society. Like most®’, we have not signed
this meta-arrangement; we simply adhered to the framework put in
place by virtue of the social contract, discursively and through re-
curring social practices® and of norm-accepting: we exercise political
rights, participate in decision-making procedures, benefit from public
services, deliver tax returns, pay taxes.

We cannot therefore agree with Alice Pirlot’s statement that the
idea to use taxation to achieve the 2030 Agenda is just a proposal to
use taxation to foster certain goals, comparing that use to its alignment
in other times to religious beliefs or other particular world views¥.
First, because (i) this view ignores the fact that SDGs do not corre-
spond to a particular world view: they are generalizable and universal
and have been agreed and accepted by all UN member countries®.

86. Jurgen Habermas, Between facts and norms: contributions to a discourse theory of law and
democracy, the MIT Press, 1996, pp. 92-93.

87. All of those who did not swear the constitution in its enactment or by obtaining na-
tionality.

88. Jurgen Habermas, Between facts and norms: contributions to a discourse theory of law and
democracy, the MIT Press, 1996, p. 449.

89. Alice Pirlot, “A legal analysis of the mutual interactions between the UN Sustainable Devel-
opments Goals (SDGs) & taxation”, Tax Sustainability in an EU and International Context,
Cécile Brokelind, Servaas van Thiel (Eds.), IBFD, 2020, p. 10. Also available at https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=3467544.

90. Alice Pirlot, “A legal analysis of the mutual interactions between the UN Sustainable Devel-
opments Goals (SDGs) & taxation”, Tax Sustainability in an EU and International Context,
Cécile Brokelind, Servaas van Thiel (Eds.), IBFD, 2020, p. 10, seems to acknowledge this
as in the following lines mentions that “Newvertheless, the SDGs differ from regulatory goals
and values that only reflect individual preferences and lack recognition at the UN level. UN mem-
bers have approved the SDGs in a UN resolution, which gives them a moral and universal charac-
ter, which goes beyond mere national preferences and ambitious political slogans. The Sustainable
Development Solutions Network, which gathers sustainable development experts under the auspice
of the UN Secretary-General to facilitate the implementation of the SDGs and the Paris Climate
Agreement, describes the SDGs as “complementary to the tools of international law (...), by
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Second, because (ii) the use of taxation for the achievement the 2030
Agenda goals is not just an idea: it is a way forward, proven by trial
and error. It is a goal unto itself, which should be integrated with
other approaches, as relying solely on these has consistently proven to
be chronically insufficient. And third, because (iii) as we have seen,
building tax capacity is a necessary step for development and can be a
way to activate some of the benefits arising from the positive interac-
tions outlined above between states and the individuals that inhabit
them.

The Inter-agency Task Force annual 2023 report calls for a new
approach in building tax capacity creating efficient tax systems and
increasing the ability of developing countries to effectively collect
tax revenue, through assistance in increased policy, institutional and
technical abilities. This recasting of the social contract intends to
generate a virtuous circle whereby investment in tax capacity supports
increased spending on public goods and improved services, which in
turn contribute to voluntary compliance by taxpayers, and so forth®!.
[t underlines the need to implement a global approach cooperate in
strengthening the institutional structure of tax administrations, im-
proving tax management activities and the services provided to tax-
payers and balancing preventive, detective and corrective actions. For
this, countries are encouraged to have at their disposal well-staffed
tax administration, information sources and broad powers to compel
the providing of information from taxpayers and third parties, such as
financial institutions, e-commerce platforms, private companies, to
assist in the determination of tax liability, as well as its collection®.
The Task Force also highlights opportunities the digital transition has

providing a shared normative framework that fosters collaboration across countries, mobilizes all

” N

stakeholders, and inspires action”.

91. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 35.

92. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 38.
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created in many areas for tax administrations, most notably in assist-
ing in the effective use of data, in speedier and easier detection of
tax evasion and misreporting through cross-checking all kinds of tax
statements and accounting but also making it more resilient and able
to face negative events such as Covid-19.

Another important point in the report is the importance of foster-
ing taxpayer’s trust, as their perception of the tax authority’s legitima-
cy considerably affects readiness for voluntary compliance”. This trust
can be shaped by several factors, including simplicity of tax norms, the
quality of taxpayer services, the likelihood of audits and enforcement
actions, taxpayers’ perceptions on whether others are paying their fair
share, the effective governance of public expenditure and transparen-
cy’. Tax administrations can be active in building positive relation-
ships with taxpayers, by education and public awareness campaigns
and improving communication, creating perceptions of fairness, equi-
ty, accountability and reciprocity, leading to better outcomes. These
educational initiatives include events to celebrate compliance, teach-
ing students about the importance of paying taxes and the concept of
the social contract, and initiatives to explain how participation in the
tax system can facilitate access to support and benefits from the State.
Relations between businesses and tax administrations could also sig-
nificantly benefit from implementing direct channels of communica-
tion, the use of guidelines for setting expectations for different types
of behaviour and introducing compliance and audit strategies such as
cooperative compliance and risk-based approaches to auditing”.

The report also suggests that registration and other aspects of com-
pliance such as the filing of tax returns should be simple and universally

93. This point is also underscored in the OECD report, Tax Morale — what drives people and
businesses to pay tax?, OECD, 2019, p. 22.

94. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Dewvelopment Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 38.

95. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 38.
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usable making compliance largely effortless for the taxpayer. Auto-
matic compliance should be built into the taxation system through
“compliance-by-design” approaches and electronic service channels,
particularly electronic filing and payment, thereby minimizing admin-
istration intervention, while reducing the compliance burden with
the associated improvement of voluntary compliance’. While greater
standardization can increase efficiency, a tiered approach such as the
use of dedicated units for large taxpayers, can also mitigate tax com-
pliance risks.

The shift in focus towards taxation and specifically, towards assis-
tance on building tax capacity in developing countries has been re-
markable. The message seems to have shifted from a primary focus on
financing and incidentally on taxation to a primary focus on the latter.
This means more skills, technology’” and legal tools for administra-
tions, more education for taxpayers and higher ability to coordinate
internationally. These concerted efforts can boost the virtuous cycle,
create the conditions for wealth redistribution, more active taxpayers
in demanding accountability and increased resources at the disposal of
governments to meet SDGs.

However, for the tax lawyer there are essential parameters missing.
Parameters without which all of the above factors could underper-
form. This is the subject for our next and final reflection.

96. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 38.

97. Technology can make all the difference in improving the tax systems of developing
countries as it could solve several problems that tax administrations face, in reducing op-
erational costs, accessing accurate and up to date information, improving tax fraud control
and international tax compliance. Current technology exists that could also improve cer-
tain areas of taxation such as indirect taxes, payroll taxes, transfer pricing, and exchange
of information between tax administrations. Cf. Benjamin Walker, “Facilitating SDGs by
Tax System Reform”, Sustainable Development Goals: Harnessing Business to Achieve the
SDGs through Finance, Technology, and Law Reform, First Edition. Julia Walker, Alma
Pekmezovic, Gordon Walker (Eds.), Wiley, 2019, p. 313.
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7. What has been left out? Rights that build trust

As we have seen throughout this text, Sustainability is more than a
buzzword: it is an interdisciplinary analytical concept which entails
three traditional dimensions — economic development, social inclu-
sion, and environmental sustainability — to which we can add a fourth
one — good governance. As an analytical concept it must be absorbed
by the legal system, precisely in order to guarantee its effectiveness at
all levels™.

Although until here we have at times been fairly descriptive and
referring to ideas mostly implicit in the 2030 and the Adis Ababa
Agendas, its objective is mainly a normative one, only suggested by
the Inter-agency Task Force annual 2023 report, with the simple but
inconsequential statement that “Among other elements, tax and cus-
toms administration requires appropriate legislation on administration and
procedures™. This refers mostly to a legal meta-structure comprised by
a set of tax law-specific principles that tax lawyers already know well,
and that — for one reason or another which we can only imagine — the
reports on SDGs implementation seem to overlook. These are crucial
standards to be in place if a tax system is to be essentially effective,
making up what would be considered as “appropriate legislation” on tax-
es, as well as on tax “administration and procedures”. Even though there
is no “one size fits all” solution on implementing these standards, in the
current context of implementing SDGs through cooperation for the
enhancement of tax capacity, the truth is, sooner or later countries
will have to face them.

Naturally, a deep dive into these standards is beyond the scope of
this paper. However, having set the stage we can and should provide

98. Wolfgang Kahl “Nachhaltigkeit als Verbundsbergriff’, Nachhaltigkeit als Verbundsber-
griff, Mohr Siebeck, Tubingen, 2008, apud Suzana Tavares da Silva, “Sustentabilidade e soli-

dariedade em tempos de crise”, Sustentabilidade fiscal em tempos de crise, José Casalta Nabais
e Suzana Tavares da Silva (Eds.), Almedina, 2011, pp. 72-73.

99. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 38.
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a brief overview of what has been left out of most DRM discourses. In
this regard we propose the use of the concepts of efficiency and effec-
tiveness as criteria for evaluating performance and sustainability. We
here argue that although those concepts may and sometimes are used
interchangeably, they have undeniable heuristic value when used to
refer to separate but complementary aspects of performance and sus-
tainability:

1. efficiency is mainly quantitative and relates the means used
with the obtained results. It focuses on the ability to use the
least amount of resources, time or effort in achieving a desired
outcome. In other words, it is about the quantity of the output
and a measure of how well a process, system or individual can
convert inputs into outputs;

2. effectiveness, on the other hand, is mainly qualitative, and re-
lates the proposed objectives with the achieved outcomes. It
refers to the degree to which a process achieves the necessary
standards for a desired outcome or effect, regardless of the re-
sources used. It is about the quality of the output and a measure
on how well a process, system or individual can check all the
boxes in accomplishing the target outcome.

While efficiency focuses on the end result, targeting the best pos-
sible outcome with optimal use of resources, effectiveness focuses on
the path to get there, fulfilling the best standards in the achievement
of the overall objectives. In simple terms, while efficiency means doing
things right, effectiveness means doing the right things.

Consequently, tax efficiency refers to the degree to which a tax
system can raise revenue for public spending, redistribute income or
incentivizing certain behaviours — promoting investments, discour-
aging harmful consumption and encouraging sustainable practices —
spending minimal associated administrative costs. This involves first
and foremost a highly qualified and informed administration, duly
equipped with information and technology, but also educated and
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informed taxpayers, with high levels of convenience, trust and spon-
taneous compliance. It also involves efficient procedures that take
into account taxpayers’ participation and judicial decisions without
unjustified levels of litigation.

Tax effectiveness, on the other hand, means the ability to accom-
plish its intended goals, while observing the minimum standards re-
quired to establish a perception of trust among taxpayers and fostering
voluntary compliance. These include, among others, a rules-based
order, proportionality, equality and the right to be heard!®. For a tax
system to elicit trust from taxpayers and adequately function with
high levels of voluntary compliance, it must consider that the right
to levy and collect taxes does not justify the violation of taxpayers’
fundamental rights, nor the imposing of disproportionate sacrifices in
securing payment of taxes'°!.

One can argue that in setting up a tax system the first aspect to
consider is effectiveness as the first concern will be that the tax system
fulfils all its objective goals. Once that aspect is assured, the priority
becomes the aspect of efficiency, through fine-tuning the tax appara-
tus so that that the least amount of resources are used in the process of
achieving its goals!®. There is no doubt however, that the tax system
can only be considered fully functional and sustainable if the right
balance is found between efficiency and effectiveness.

100. José Casalta Nabais, O dever fundamental de pagar impostos, Almedina, Coimbra, 2004,
pp- 374 (note 557), Luciano Gomes Filippo, “Consentimento, eficiencia e eficdcia nos sistemas
fiscais”, Licdes de Fiscalidade, Jodo Ricardo Catarino, Vasco Branco Guimaries (Eds.), 6%
edition, Almedina, Coimbra 2018, pp. 153-176. Efficiency and effectiveness used as a cri-
terion or parameter for action and decision-making by administrative entities, can be con-
trolled through the principle of proportionality, which is the dimension that informs the
overall rationality of public intervention. In this sense, efficiency can be assessed through
the necessity test and effectiveness through the adequacy test. Cf. Suzana Tavares da Silva,

“O principio (fundamental) da eficiéncia”, Revista da FDUP, 7 (2010), pp. 519-544.

101. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, p. 513.
102. Although in ancient Rome this exact sequence does not appear to have been followed.

Cf. Diogo Leite de Campos e Ménica Horta Neves Leite de Campos, Direito Tributdrio,
Almedina, Coimbra, 1996, pp. 73-76.
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In this regard, it is important to point out that the legal configu-
ration of tax systems should be based on a set of specific normative
assumptions'® that ensure their intra-systematic integrity, essentially
solving three problems!®. The first is (i) the legitimization of tax law,
which arises at the moment of the creation of tax norms, requiring
some level of consent from those to whom the obligations pertain.
Second, (ii) the problem of keeping the integrity of tax laws, when
applying them to specific cases, conditioning the exercise of taxing
powers by the administration. And third, (iii) the problem of the in-
trinsic material criteria of justice in the distribution of tax burdens,
which concerns the content of tax law.

Since taxes are restrictions on taxpayers’ ability to freely dispose
of their assets, it becomes first and foremost necessary to ensure the
legitimization of the tax rule, which is done through the idea — older
than the rule of law itself — of consent in taxation'®, which tradition-
ally is mediated by democratically elected parliaments. It is therefore
necessary that some level of consent is present in the creation of tax
laws, as the substitution of private needs for collective needs involves
a passive assurance the collection of taxes will take place peacefully
and without social unrest.

Secondly, there is the problem of the exercise of taxing power by the
administration. This issue is crucial because discretion in the exercise
of taxing power threatens the effectiveness of tax systems and affect
the legitimization basis of government. The solution to this problem

103. Adam Smith in his work Inquiry into the Nature and Causes of the Wealth of Na-
tions, identified four desirable qualities of tax systems: certainty (the taxes that individuals
must pay, as well as the times and forms of payment must be certain and not arbitrary for
taxpayers and other obligated subjects), equality (taxpayers must contribute to the main-
tenance of government, as far as possible in proportion to their abilities), neutrality (they
must be levied at the most convenient times and methods of payment for the taxpayers
obligated to them), and efficiency (they must also be configured in terms of maximizing
results for the public treasury with the minimum possible sacrifices for taxpayers).

104. José Avilez Ogando, A nulidade do ato tributdrio, Almedina, 2022, pp. 63-66.
105. Alberto Xavier, Conceito e Natureza do Acto Tributdrio, 1972, Almedina, pp. 275 e

segs..
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lies in subjecting administrative activity to precise commands, only
making decisions on the application of legal criteria specifically guid-
ed by clear and evident rules, thus ensuring reasonable predictability
of tax obligations. The densification of tax law enables the law itself
to become the main instrument of taxation so that at any given mo-
ment everyone can find, not only the assumptions of their own taxa-
tion, but also the criteria that inform tax claims.

Finally, the third problem, related to the content of tax rules, re-
fers to the presence of an intrinsic material criteria of taxation that
ensures the rationality of the decisions contained in the tax system!®.
This question is both related to the creation of tax laws and the ex-
ercise of taxing power by the administration, which may find itself
faced with the application of tax laws informed by material criteria
of taxation that does not take into consideration the ability to pay of
the taxed individuals'®’. If we imagine a tax collection entirely discon-
nected from the ability to pay principle, situations could easily arise in
which, due to a total absence of ability to pay, uncollectable taxes are
required from taxpayers. Even the collection of taxes loosely linked to
taxpayers’ the ability to pay can lead to injustices and to inefficiencies
conducive to the emergence of parallel economies!®,

As mentioned above, there is no single recipe that will apply equal-
ly to all jurisdictions. All we can point to is the existence of common
principles of effectiveness that, in one way or another, are being ap-
plied in most modern tax systems. Principles that not only represent

106. Sérgio Vasques, Manual, de Direito Fiscal, 2* ed., 2018, p. 76.

107. The internal structure of tax rules also requires the resolution of other problems ad-
dressed by economists, and the solution can only be found in the way the tax system ar-
chitecture is structured. We are referring to the economic issues of fiscal neutrality, which
relates to the quality of taxes that do not interfere with nor disturb the optimal distribution
of resources in the economy, and the issue of fiscal efficiency that requires taxes suitable for
the pursuit of their socio-economic objectives. Cf. Sousa Franco, Financas Priblicas e Direito
Financeiro, 1980, Almedina, pp. 198-199 e 289-291.

108. The ability to pay principle is imposed both by the need to keep the consent granted
by taxpayers intact and by the requirement of system neutrality imposed by the separation
between the state and the economy, allowing taxation not to affect any of the conditions
on which the taxed manifestations of wealth are based.
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tried-and-true measures to achieve tax justice, but also bring with
them a greater sense of legitimacy in taxation. A perception that is
essential to reduce the operational costs, and therefore achieve the
efficiency of the legal and administrative apparatus, that are therefore
crucial sustainability requirements of any tax system.

In a recent publication!®”, Julian Kokott and Pasquale Pistone have
made an in-depth comparative analysis of several national constitu-
tions from all over the world, as well as international agreements and
taxpayers’ charters, concluding on the emergence of a set of common
foundational principles of taxation across the world. These principles
affect the treatment of taxpayers and condition taxation over multiple
jurisdictions, and can be considered as universalizable cornerstones
of effective taxation, operating as an external limit to the exercise of
fiscal sovereignty peacefully enforced and accepted by its recipients.
According to their research, compliance with these internationally
accepted standards should be a policy priority of all tax systems. To
this we add that it is certainly a feature of sustainable tax systems —
those that do the right things and that do them for their own sake. These
foundational minimum standards are essentially: (i) general principles
for taxpayers’ rights protection (rule of law, proportionality, fairness),
(ii) substantive rights (ability to pay, data protection, protection of
private property), (iii) procedural rights (access to documents, to be
heard, judicial protection), and (iv) rights related to sanctions.

As previously touched upon regarding the three problems that the
legal configuration of a tax system should solve, taxation must be
based on the law, which means that taxes need to be specifically im-
posed, modified, and repealed by acts passed by the legislative pow-
er. This means that taxpayers should be able to predict their current
and future tax liabilities, just by reference to the content of the law,
with a reasonable degree of accuracy. Clear and stable tax laws ensure
consistency, predictability, and fairness in the administration of tax-
es and enables taxpayers to adequately plan their affairs. The rule of

109. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022.
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law principle has multiple functions in protecting taxpayers: it ensures
legal certainty by preventing the arbitrary exercise of tax powers, in-
cluding the imposition of retroactive taxes; guarantees some level of
legitimacy of tax laws, imposing from the outset a separation of pow-
ers; and demands that taxation be consistent with criteria correspond-
ing to the value of justice!''%, which means respect for the fundamental
rights of taxpayers.

The rule of law principle also implies as corollary the principle of
proportionality. This is a supplementary instrument that establishes
a certain relationship between each measure and the goal it pursues,
monitoring the adequacy to achieve such a goal, and taking into ac-
count the potential side repercussions. It also helps reach the overall
goals of fairness of the tax system by serving as criteria to solve colli-
sions between potentially applicable norms, essentially between pre-
scriptive taxing norms and norms that establish fundamental rights in
favour of taxpayers. Proportionality does not constitute an absolute
legal value, but rather an adjudication principle that assists in estab-
lishing checks and balances in the exercise of taxing sovereignty!'!!.

Fairness connects taxation to several substantive principles such
as equality and neutrality!'2. All individuals are treated equally under
the law, regardless of their social or economic status and are therefore
subject to the same tax norms, without the possibility of there being
different categories of taxpayers. This principle is closely related to
the concepts of horizontal equity (all taxpayers are subject to taxation)
and vertical equity (all taxpayers are subject to taxation according to the
same criteria). This principle ensures that the tax system is, as much as
possible, fair and neutral, without artificially distorting the behaviours
of economically free agents or burdening disproportionately certain

110. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, p. 492.

111. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, p. 493.

112. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-

imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, p. 494.
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sectors of the economy or segments of the population, by abstaining
from conditioning the behaviours of some agents in relation to others.

Substantive rights of taxpayers refer to universal standards that em-
anate from an attitude of consideration and respect for the intrinsic
value of each individual. This means both equal treatment and the
granting of the necessary autonomy in making the decisions of how to
conduct each person’s own life. Equality, which as we have seen is a
corollary of the rule of law principle, also appeals to a third dimension
of positive discrimination, through which all taxpayers, not only must
be subject to taxation according to the same criteria, but also that that
criteria should be each taxpayer’s ability to pay. This implies, not only
that each taxpayer should be treated as any other individual, not only
that the law should apply to all in such a way as to exclude privileges
and separate categories of taxpayers, but also that when taxing indi-
viduals, tax authorities must take into account as much as practicable,
each taxpayer’s ability to pay. Other substantive rights are the right to
protection of private property, a corollary of general autonomy, and
increasingly, with the impact of new technologies in taxation, data
and privacy protection rights.

To these we should add procedural rights which are instrumental
for the effective implementation of the above mentioned foundation-
al general principles and substantive rights that should inform all tax-
ation. These essentially are: the right to access documents, the right
to be heard in all types of proceedings, and the right to judicial pro-
tection in challenging or appealing administrative decisions'”’. Most
notably, procedural rights provide the checks and balances that allow
for taxation to take into consideration not only each taxpayer’s indi-
vidual rights, but also their particular circumstances. And these play a
crucial role in the rule of law principle, as laws are meant to be applied
and correspond to certain observable facts, and so depend on correct-
ness in ascertaining of those facts. By allowing judicial oversight on
the activities of the administration, these rights provide the system

113. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, p. 495.
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with the necessary mechanisms for self-control, so that the rule of law
imposes itself, separation of powers is applied and individual rights
become real.

Finally, a set of rights related to sanctions should be also noted!'“.
In this respect, the imposing nature of taxes implies a delicate balance
with the concurrent imposing of sanctions by the authorities. Taxes
should not be levied as sanctions and so, taxable events should not be
foreseen and imposed as sanctions to infractions. Sanctions for crim-
inal or administrative infractions should be imposed separately from
taxes, according to a specific procedure and taking into account its
specific ends and the seriousness of the offense. Only one sanction
should be applied to each violation and within the scope of a single
procedure. These principles together with the proportionality require-
ment of the applied sanctions and the privilege against self-incrimina-
tion, should be also considered necessary foundational guarantees to
secure adequate levels of taxpayer’s trust in a healthy tax system.

A well-structured, efficient and effective tax system can over time
generate the three pillars of good governance: (i) transparency, which
is essential for promoting trust, openness and accountability and
implies making information about policies, processes and decisions
available and accessible to the public; (ii) accountability, which re-
quires checks and balances, audits and oversight, making public offi-
cials responsible for their actions and decisions, causing them to act
in the best interests of the people they serve; and (iii) participation,
which requires governments to allow its citizens to engage in mean-
ingful public consultation, addressing citizen complaints, and making
adjustments to policies and practices based on feedback from the pub-
lict®.

The journey towards a more efficient, fair, and transparent tax sys-
tem is an ongoing process that must respect the specificities of each

114. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, pp. 497-498.

115. Jeffrey Sachs, The age of sustainable development, New York, Columbia University
Press, 2015, p. 503.
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country. One that, just by itself, has the capacity to lead to many
of the objectives of the 2030 Agenda, and may even go further in
the long term. By embracing some of our requirements for efficiency
such as new technologies, fostering trust and a culture of compliance,
enhancing international cooperation and by focusing other require-
ments for effectiveness, such as fairness, equitable and transparent
tax systems, governments can make decisive steps in achieving the
structural transformations required to achieve the SDGs. This collec-
tive effort will ultimately contribute to the development of societies
everywhere, benefiting all individuals and promoting a more equitable
and inclusive global community. In the rightful words of Ulrich Beck,

“The world city is a site of experimentation of new forms of climate citi-
zenship, new ways of inhabiting the world and new ways of reinventin,

h y habiting th ld and y ting
democracy”!1.

This is the challenge we face today.

116. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 226-227.
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Taxation, gender equality and the
agenda development Agenda 2030

Mariana Passos Beraldo, lara Alfaiate Macarico

Abstract: Despite economic growth, income distribution in many
countries has become more unequal over the past 40 years. This issue
is even more delicate when considering the gender inequality that
has occurred despite the notable growth in women’s participation in
the labour market. The universal struggle to promote gender equali-
ty has advanced significantly in recent decades with the adoption of
more defensive legal frameworks. However, latent differences persist,
meaning that the road to achieving equality is still long and faces
substantial obstacles. The wage gap, vertical inequality at work, and
the concentration of women in informal jobs, often without access to
benefits and decent working conditions, intensify this gender inequal-
ity. In this context, tax policies have different impacts on women and
men and are generally more harmful to women. However, how tax
systems are designed is controllable, so governments can adopt poli-
cies to reduce inequality. Through the 2030 Agenda, nations across
the globe have renewed their commitment to gender equality and the
preservation of human rights to make Sustainable Development pos-
sible. It is crucial to mention Sustainable Development Goal (SDG)
10, which includes tax issues in target 10.4 by adopting tax and so-
cial protection policies to achieve greater equality, and also especially
SDG 5 - which aims to promote gender equality. This research aims
to verify the current public tax policies adopted by Portugal and Bra-
zil and their impact on promoting gender equality. The research is
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exploratory and uses bibliographical research and documentary anal-
ysis. This study can contribute to theoretical discussions on taxation
and gender equality and to the formalisation of public tax policies
aimed at equality and fiscal morality.

Keywords: gender equality; taxation; sustainable development; tax
justice.

1. Introduction

Globalisation, economic restructuring, the downsizing of the wel-
fare state, and the transformation of labour markets have radical-
ly changed employment opportunities worldwide (LANGEVANG,
GOUGH, 2012, p. 242) and have started to promote debates about
inequalities of opportunity between genders. The dynamics depicted
above exacerbate gender inequality because women are among the
poorest populations (TAHIR et al., 2018, p. 1) with precarious or
poorly paid jobs. Thus, women occupy a privileged place during this
process since promoting entrepreneurship and female empowerment
is viable in reducing poverty (MCGOWAN et al., 2012, p. 53-55;
TAHIR et al., 2018, p. 2). In fact, according to the OECD (2023, p.
13), reducing disparities in labour force participation and the number
of hours worked (with women typically working fewer hours) could
result in an average 9.2% increase in GDP in OECD countries by
2060, adding approximately 0.23 percentage points to average annu-
al growth.

Tax justice issues have gained increasing prominence in recent
years within the discussion of gender equality since tax policies can
mitigate or reinforce asymmetrical gender relations (TALLADA,
2017, p. 12). By way of example, in 2014, Christian Aid produced
a report on the importance of gender for a fair tax system (CAPRA-
RO; CHRISTIAN AID, 2014) and, in 2016, ActionAid published

a report realising women’s rights through tax, entitled “Making tax
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work for women’s rights”.! In the European context, in January 2019,
the European Parliament adopted the EU Resolution (2018/2095) on
gender equality and tax policies in the EU, covering issues related to
direct and indirect taxation, the impact of tax avoidance and evasion
policies on gender equality and the integration of gender equality into
tax policies. The OECD published “Joining Forces for Gender Equali-
ty: What is Holding us Back?” in 2023, which monitored progress and
made policy recommendations to promote gender equality, including
in the tax sphere (OECD, 2023).

Essential to keep in mind that tax is not only an important source
of public revenue but also a significant instrument of social transfor-
mation, which can guarantee and maximise social wellbeing, as well
as change behaviour and mentalities, thus acquiring an extra-fiscal
scope. Also, tax systems have an impact on the various socio-eco-
nomic contexts of members of civil society, which differ significantly,
for example, in the quantity and quality of income, career choices,
financial and non-financial contributions to families, consumption of
goods and services, and the impact of tax fraud and evasion. Tax poli-
cies are, therefore, a strategic tool for states to guarantee human rights
and promote social welfare.

However, the design of public policies is highly complex regarding
their delimitation, and it is necessary to consider various socio-eco-
nomic factors and their impact on citizens. Overall, this alienation by
tax systems represents a missed opportunity to employ an instrument
capable of promoting gender equality and ensuring women’s rights.
On the other hand, governments are still adopting tax policies that
maintain or worsen the status quo of inequality - consciously or un-
consciously - making them incompatible with European and/or inter-
national commitments that prioritise the urgent response of states to
promote gender equality. Given the current situation, it seems neces-
sary to evaluate and rethink the scope of the state’s response to pro-
moting gender equality.

1. The report is available at: https://actionaid.org/publications/2016/making-tax-work-
womens-rights#downloads.
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In this context, nations worldwide have renewed their commitment
to gender equality and the guarantee of human rights through the 2030
Agenda to enable and promote Sustainable Development. In this re-
gard, it is essential to mention SDG 10 - reducing inequalities, which in-
cludes tax issues in target 10.4 on adopting social protection policies and
policies to achieve greater equality, and also SDG 5 on gender equality.

In this context, this research is part of the theme of public tax pol-
icies aimed at promoting gender equality and enabling a fair society,
based on a comparative analysis of the measures already adopted by the
Portuguese and Brazilian states in the tax sphere, aimed at protecting
women’s fundamental rights and promoting gender equality. The ar-
ticle proposes a reflection on the state’s financial activity, focusing on
analysing the role of distributive justice and taxation in institutional-
izing citizenship principles.

As can be seen, this research seeks to contribute to theoretical dis-
cussions on taxation and gender equality. The study also makes a prac-
tical contribution to formalising public tax policies for equality and
fiscal morality.

2. Gender inequality and the role of tax in realising the

2030 Agenda

In recent decades, changes resulting from globalisation, economic re-
structuring, a reduction in the role of the state, social welfare, and the
transformation of labour markets have radically altered employment
opportunities around the world (LANGEVANG; GOUGH, 2012, p.
p. 242), giving rise to and intensifying the debate on unequal oppor-
tunities between the sexes. It is necessary to emphasise that women
also have a particular position in this process since promoting female
entrepreneurship and empowerment has proved essential in reducing
poverty (MCGOWAN et al., 2012, p. 53-55).

Women per se face significant challenges in life in society, which
are intensified by the existence of legal and/or social discrimination.
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These include a lack of access to financial capital, training, work ex-
perience, and education.’ Other obstacles, such as family obligations,
gender differences and discrimination, and social norms, also make it
difficult for women to act in the different social spheres and public,
private, and political spaces.’ The condition of women’s vulnerability
can become more serious when it intersects with other characteristics
that imply social exclusion, such as poverty, statelessness, or belonging to
an ethnic-racial and/or religious class (COUTINHO; OLIVEIRA; CAR-
APETO, 2020, p. 5).

All these issues can result in public policies, including in the fiscal
sphere, with different approaches (MAZZARDO; AQUINO, 2014,
p 2-3). State action and implemented public policies can transform
women’s socio-cultural and financial conditions regarding mutual re-
spect, shared decision-making, reducing domestic violence incidents,
and financial autonomy (TAHIR et al., 2018, p. 2).

Regarding taxation, national tax systems are not gender neutral
(TALLADA, 2017, p. 12). Due to the diverse and unequal positions
that women and men occupy in the labour force, as consumers, as
producers, as owners, and as those responsible for activities includ-
ed in the care economy, women and men experience the impact of
tax policies in different ways (SERAFINI, 2017, p. 14; CARMONA,
2018, p. 4).

In this context, it is crucial to assess the impact of public spending
and taxation on promoting equality (CARMOQO, 2020, p. 58). Precise-
ly in the discussion on gender equality, tax justice issues have been
increasingly emphasised in recent years, giving rise to a global social
movement in this regard.

2. According to UNICEEF, around 129 million girls are not in school, and only 49 per
cent of countries have achieved gender equality in primary education, with the percentage
dropping to 24 per cent in higher education (https://www.unicef.org/education/girls-edu-
cation).

3. It should be noted, on the one hand, that in 2023 and in the OECD (OECD, 2023, p.
184), the percentage of women in parliamentary bodies is, on average, 33.8 per cent and,
on the other hand, that in the executive sphere, this percentage rises slightly to 35.7 per
cent.
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Emblematic examples of gender-biased taxation in Latin America
are the tax deductions for minor or disabled children found in Ecuador,
Uruguay, and Argentina. In the latter, there is also a tax deduction for
hiring paid domestic workers or care workers (VIECELI, 2021, p. 4).

In the same vein, at the European level, in January 2019, the Euro-
pean Parliament approved the EU Resolution (2018/2095) on gender
equality and tax policies in the EU, covering issues related to direct
and indirect taxation, as well as analysing the impact of evasion on
gender equality and the integration of gender equality into tax poli-
cies.

Regarding the impact of evasion on the promotion of gender equal-
ity, the constant reduction in the tax burden and the lack of efficient
mechanisms to reduce evasive practices, therefore, lead to a shortage
of public resources, which ends up hindering the funding of the pol-
icies needed to improve wellbeing and reduce disparities, including
gender disparities (SERAFINI, 2017, p. 17).

Thus, analysing the impact of tax policies on promoting gender
equality includes issues related to taxation on income and consump-
tion, as well as the adoption of mechanisms that guarantee the fight
against evasion and effective compliance with the fair share*, such
mechanisms being essential for states to ensure sufficient revenue to
finance the public policies needed to improve women’s conditions and

reduce their inequalities to men (SERAFINI, 2017, p. 17).
2.1. The role of taxation in realising the 2030 Agenda

Sustainable development has been promoted and highlighted in In-
ternational Agendas and Forums, where they are called upon to adopt
development strategies constantly and generally and implement inter-
national programmes aimed at sustainable development. As repeated-

ly highlighted by the World Trade Organization - WTO arbitration

awards, sustainable development emphasises integrating economic

4. Also understood as the ability to pay principle.
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and social development with environmental protection.” In these
terms, the design and implementation of comprehensive develop-
ment policies to incorporate the desired economic and social devel-
opment combined with environmental protection have become the
centrepiece of the Sustainable Development Goals - SDGs adopted
under the 2030 Agenda for Sustainable Development (BANTEKAS;
OETTE, 2020, p. 649).

World governments agreed to the Sustainable Development Agen-
da (SDA) in New York in 2015.° This initiative established an action
plan with an interdisciplinary understanding of sustainable devel-
opment outlined through 17 goals and 169 targets” (RODRIGUEZ,
2021, p. 102), which consider economic, social, and economic issues
as components of sustainable development, and emphasise broad and
central themes such as prosperity, planet, peace, security, and justice,
to respond to development challenges, including those related to hu-
man development, such as poverty, inequality, climate, environmen-
tal degradation, prosperity and peace (UN, 2015, p. 5-7), to be imple-
mented by both developing and developed states. Regarding gender
disparities, it consists of an ambitious agenda that aims to end extreme
poverty and hunger, guaranteeing equal rights for women and margin-
alised communities (BYANYIMA, 2019, p. x).

[t is, therefore, up to countries®, bearing in mind the existence of
multiple controllable and uncontrollable factors, to adopt the nec-
essary measures to try to achieve the SDGs. In fact, among the fac-
tors in question, the financing of the 2030 Agenda is a central issue.
[t is important to remember that in 2015, the World Bank and the

5. For example, see Shrimp-Turtle Case (1999) (WTODSB) para. 129.

6. Transforming our world: the 2030 Agenda for Sustainable Development, Resolution
Adopted by the General Assembly on 25 September 2015, UN Doc. A/RES/70/1, 21 Oct.
2015, paras. 16.4 and 17.1.

7. The SDGs were first agreed at the UN Sustainable Development Summit from 25 to 27
September 2015 in New York. The SDGs were subsequently adopted as part of the UN’s
2030 Agenda for Sustainable Development.

8. Despite being defined and agreed at the UN, the SDGs must be achieved by individual
countries (WALKER, 2019, p. 316).
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International Monetary Fund (IMF) emphasised that achieving these
goals would cost several billion dollars.

In this context, since the negotiation of the SDGs, tax has been
considered a key instrument for achieving the goals of the 2030 Agen-
da. Many of the 17 SDGs directly address tax issues, with others im-
plicitly calling for state funding via taxation, to fill the investment gap
(WALKER, 2019, p. 310). According to the Platform for Collabora-
tion on Tax (PCT), °-'° taxation is a significant factor in 10 of the 17
SDGs (2018, p. 9). Countries must adopt a comprehensive approach
to taxation, favouring the promotion and complementation of oth-
er areas of development to achieve SDGs (WALKER, 2019, p. 303).
Thus, Walker (2019, p. 316) concludes that taxation is a central fac-
tor to be considered by jurisdictions when implementing the SDGs,
even when SDG guidelines do not expressly mention taxes.

2.2. 2030 Agenda guidelines for reducing inequalities and promoting
gender equality

Among the goals set by the 2030 Agenda are gender equality (SDG5)
and reducing inequalities —(SDG10). SDG 10 includes taxation
among its targets to achieve the desired reduction in inequality. Tar-
get 10.4 establishes adopting policies, especially tax, wage, and social
protection policies, to achieve greater equality progressively.
Reducing inequalities has been a central theme, especially in the
last decade, since although market integration has reduced inequality

9. The Platform for Collaboration on Tax (PCT) — a joint initiative of the Internation-
al Monetary Fund (IMF), the Organization for Economic Cooperation and Development
(OECD), the United Nations (UN), and the World Bank Group (WBG). About PCT,
Walker (2019, p. 309) explains “The platform was created by the OECD, World Bank,
IME and the UN. the Platform seeks to bolster collaboration between the sponsor institu-
tions, support capacity-building in the area of tax for developing countries, and facilitate

the participation of the latter in multilateral dialogues regarding international tax policy
(REISCH, 2019, p. 41).

10. PCT organised Taxation & SDGs - First Global Conference of the Platform for Col-
laboration on Tax Conference Report which took place in February 2018 in New York,
United States of America.
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between countries (CHANCEL; PIKETTY, 2021, p. 2; AJIDE et
al., 2021, p. 690), this reduction has not occurred within countries
(WALKER, 2019, p. 306). In these terms, despite economic growth in
recent decades, income distribution in many countries became more
unequal between the early 1980s and the mid-2010s'!.

The distribution of wealth within countries, but especially inequal-
ity between nations, is challenging to control due to the absence of
a central authority over states and the lack of joint action planning.
However, tax systems are presented as controllable, and governments
can favour adopting policies to reduce inequality (WALKER, 2019,
p. 306).

SDG 10 is closely related to SDG 5 - gender equality. SDG 5 aims,
among other things, to recognise and value unpaid care and domes-
tic work through the provision of public services, infrastructure, and
social protection policies and the promotion of shared responsibility
within the household and family as nationally appropriate (target 5.
4); ensuring women’s full and effective participation and equal op-
portunities for leadership at all levels of decision-making in political,
economic and public life (target 5.5); and the adoption and strength-
ening of sound policies and applicable legislation for the promotion
of gender equality and the empowerment of all women and girls at all
levels (target 5.9).

Concerning tax aspects, due to the diverse and unequal positions
that women and men occupy in the labour force, as consumers, as
producers, as owners of goods, and as those responsible for activities
included in the care economy, women and men experience the impact
of tax policies in different ways (SERAFINI, 2017, p. 14; CARMO-
NA, 2018, p. 2; CARMO, 2020, p. 56-57). In this way, national tax
systems are not gender-neutral either, and tax rules can be designed to
promote or hinder and thus mitigate or reinforce asymmetrical gender

relations (TALLADA, 2017, p. 12).

11. According to UNU-WIDER, “World Income Inequality Database (WIID 3.4). Availa-

ble at: https://www.wider.unu.edu/database/world-income-inequality-database-wiid34
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In this way, assessing the effects of taxation on personal income
and consumption (including the ‘tampon tax’ in both Brazil and Por-
tugal), as well as the impact of evasive practices on gender equality, is
essential for redesigning tax policies aimed at achieving SDGs 5 and

10 of the Global Agenda (CARMO, 2020, p. 62-64).

3. The action of states in combating gender discrimination
- a comparative analysis of the Portuguese and Brazilian
tax panorama

Promoting gender equality is not just a task for international organi-
sations. Due to their proximity to and knowledge of the particularities
of economic, cultural, and social contexts, States have the possibility
- and the duty - to build and implement a strategy to bring duties and
rights between men and women closer together.

The study critically assessed current tax public policies implement-
ed by Portugal and Brazil, identifying gaps and points requiring at-
tention. The work also made it possible to determine whether states
are implementing the international standards sponsored by the 2030

Agenda, especially SDGs 5 and 10.

3.1. Tax policies and gender inequality: analysing the Portuguese
scenario

3.1.1. Legislative framework

Following the Portuguese Revolution of 1974, the Portuguese state un-
dertook to restore to its citizens the fundamental rights and freedoms
that had been damaged over the previous decades. The preamble to
the Portuguese Republic’s Constitution of 1976 and various constitu-
tional rules emphasises that. Portugal is a Republic based on the digni-
ty of the human person, where the state (and citizens) are committed
to building a free and just society (Article 1), with the latter having
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the duty to promote respect for and guarantee the realisation of funda-
mental rights and freedoms (Article 2). The Constitutional Law, in its
article 9(h), clearly enshrines the promotion of equality between men
and women as a fundamental task of the state, expressly prohibiting
any kind of discrimination, positive or negative, on the grounds of
sex, race or ancestry (Article 13(2)). Furthermore, this protection is
not only expressed in the labour field, since any type of discrimination
of this type is unconstitutional (Article 58(2)(b) and Article 59(1)),
but also applies to the participation in political life (Article 109).!?

On an international level, Portugal has made several international
and European commitments over the decades. One example is the
ratification, in 1980, of the United Nations Convention on the Elim-
ination of All Forms of Discrimination, approved by the UN Gener-
al Assembly, which reaffirms and reinforces the principle of equality
between women and men, as well as, more recently, a commitment
to the 2030 Agenda for Sustainable Development. Also noteworthy
is the ratification of the Convention for the Protection of Human
Rights and Fundamental Freedoms, commonly known as the Euro-
pean Convention on Human Rights (ECHR), which prohibits any
distinction in the enjoyment of the rights and freedoms recognized in
that Convention (Article 14).

3.1.2. Gender Budgeting

Within the framework of all international, European, and domestic
commitments, Portugal has built and developed political strategies to
promote equality between men and women? over the last few decades.

12. In a democratic political system, both women and men must be represented in positions
of power and decision-making at the most varied levels. The Council of Europe’s Recom-
mendation Rec (2003) 3 of the Committee of Ministers to Member States on the balanced
participation of women and men in political and public decision-making considers the
balanced participation of women and men in political and public decision-making to be
an absolute priority, recognizing that an equal sharing of decision-making power between
women and men strengthens and enriches democracy (IGC, 2022, p. 80).

13. Article 14 of Law no. 24-D/2022 of December 30 (State Budget Law).
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First and foremost is the creation of a gender-sensitive state budget.
The Council of Europe (2005, p. 10) defines gender budgeting as a
“gender-based assessment of budgets, which incorporates a gender per-
spective at all levels of the budgetary process and restructures income
and expenditure to promote equality between men and women”.

This measure has been widely adopted by several countries, espe-
cially within the OECD (2023)!, since it seems to be an essential
strategy for understanding the negative impact of specific budgetary
measures on gender equality. As the state budget is the “financial ex-
pression of political choices” (CIG, 2023), budgetary measures must
reflect the principles of the rule of law, namely equality, seeking to
improve Portuguese society in multiple ways.

The most significant advantages for the state and society inherent in
this type of budgeting include increased accountability and transparency
in budget planning, increased participation of men and women in the
budget process, and the promotion of gender equality and women’s rights

(EUROPEAN INSTITUTE FOR GENDER EQUALITY, 2017, p. 4).

3.1.3. Income taxation

When it comes to taxes on income, the IRS? stands out. In Portugal,
the IRS is a direct and personal tax, and a progressive rate is applied
to the taxpayer, i.e., the rate increases or decreases as income increases
or decreases, respectively. The higher the income, the higher the IRS
rate. This construction represents the principle of ability to pay, also
known as the ability to pay principle. According to this principle, tax-
payers must contribute to the national tax system in accordance with
their ability to pay, i.e., to the extent of their income.

On the other hand, to eliminate possible bias in taxation, the Por-
tuguese tax system allows for the possibility of calculating the tax to be
paid on an individual basis or by joint taxation, depending on whether

14. By 2022, around 60% of OECD countries had adopted gender budgeting practices
(OECD, 2023).

15. Imposto sobre o Rendimento das Pessoas Singulares, Portuguese expression, that means
individual income taxes.
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it is more advantageous for the couple (Article 13, paragraphs 2 and
3). In this regard, it is worth highlighting the provisions of Article
6(3) of the Lei Geral Tributdria (LGT), which stipulates that the tax-
ation of the household cannot be higher than that which would result
from the individual taxation of the people who make it up.

This factor is of considerable relevance to this study since opting
for joint taxation could be detrimental to the female member of the
couple. Several studies show that women have lower incomes than
their spouses and are likelier to take part-time jobs or jobs with unde-
clared income. See the CIG (Commission for Citizenship and Gender
Equality) study (2022), which shows that 9.1% of women have part-
time jobs, compared to 4.7% of men. Moreover, despite the differences
in income in 46% of couples, women contribute equally to expenses
(50%) (SAGNIER et al. 2019, p. 98). All these situations may mean
that the income earned by women will be subject to a higher tax rate
due to the calculation of average income than would be the case if
only their income were considered individually.

Therefore, we believe that the construction of the Portuguese tax
system allows each couple to opt for the most advantageous taxation,
considering each household’s unique characteristics and various fac-
tors that impact their daily lives.

Articles 78 and 78-B of the IRS Code establish the rules regarding
deductions from taxable income. As can be read in Article 78(1), de-
ductions are made from the tax payable, by way of example, for depend-
ents in the household and ascendants living with the taxpayer (para-
graph a)), general family expenses (paragraph b)), health and health
insurance expenses (paragraph c)) and education and training expenses
(paragraph d)). These deductions stipulated by the Portuguese tax leg-
islator make it possible to consider the taxpayer’s personal and/or family
situation, determining the subjective net income, since they materialize
effective decreases in contributory capacity (CARMO, 2020, p. 69).

On the other hand, article 78-B of the IRS Code states that 35% of
the amount borne by any member of the household may be deducted
from the taxable amount for general and family expenses, with an
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overall limit of €250.00 for each taxpayer, under the terms set out
therein. This provision is relevant for this study, considering the dif-
ference in consumption patterns between women and men, with the
former generally being more disadvantaged and the regressive nature

of Value Added Tax (VAT) (CARMO, 2020, p. 70).

3.1.4. Taxation on consumption

Exploring the positive, negative, or neutral implications of consump-
tion taxes is crucial in this context.

Consumption taxes are considered indirect taxes and are an example
of promoting horizontal equality since all taxpayers are obliged to pay
the same amount. However, even though there are no explicitly dis-
criminatory tax rules in Portugal, each citizen, especially according to
gender for this study, has different habits and needs, which, per se, jeop-
ardize tax equity. In addition to the difference in consumption habits,
there is sometimes the so-called pink tax, i.e., the increase in the price
of similar products that are more expensive because they are aimed at
women, such as hair removal razors or deodorants. In the United States,
a study requested by the government concluded that, on average, per-
sonal care products aimed at women were 13% more expensive than
similar products for men. In comparison, accessories and clothing for
adults were 7% and 8% more expensive, respectively (NEW YORK
CITY DEPARTMENT OF CONSUMER AFFAIRS, 2015, p. 5).

In the Portuguese case, an example is purchasing women’s menstru-
al products. The European Parliament Resolution of January 15, 2019,
warned of a European menstrual poverty problem. Certain goods, such
as these, are used almost exclusively by the female sex and, therefore,
involve a disproportionate tax on women.

With this excessive burden on women in mind, in 2022, the Por-
tuguese state reduced VAT on all women’s menstrual products to a
minimum rate of 6%.'°

16. It should be remembered that sanitary towels and tampons were already covered by
the 6% rate (VAT Code, List A, 2, 2.5 (c)), as were menstrual cups, which were, however,
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Similarly, the 2023 State Budget provides for a study to be carried
out on the impact of the pink tax in Portugal to estimate the price
differences between similar products bought by men and women.

Under its international and domestic commitments, the Portu-
guese state is making progress in promoting gender equality, seeking
to be the ‘engine’ of change, leading by example. In recent decades,
various efforts have been made to ensure that both sexes have equal
opportunities, rights, and duties. Taxes, due to their extra-fiscal com-
ponent, are an essential tool for promoting fiscal equality between
men and women.

3.2. Tax policies and gender inequality: an analysis of the Bragzilian
scenario

3.2.1. Legislative framework

The 1988 Brazilian Constitution marked the beginning of state re-
form to put into practice the democratization of access to services and
citizen participation (MAZZARDO; AQUINQO, 2014, p 2-3). During
this period, the state stopped being just a guarantor of minimum rights
and became one of the biggest promoters of development, both eco-
nomically and socially, by guaranteeing social rights.

Concerning gender policies, we would highlight the adoption of
distributive, redistributive, regulatory, and constitutive policies.!

individualized under (f). With the amendment of Law no. 12/2022, of June 27, the wording
of this point was updated to include all menstrual products.

17. Distributive policies refer to decisions made by the government that disregard the issue
of limited resources, generating more individual than universal impacts, and that favour
certain social groups or regions to the detriment of the whole; they are policies that refer
to allocative decisions, without fiscal counterparts. Redistributive policies, on the other
hand, are considered to affect a greater number of people and impose concrete, short-term
losses for certain social groups and uncertain, future gains for others, because they are
those policies that in various ways (transfers, exemptions, and other benefits) redistribute
resources of any kind between social groups. Regulatory policies establish standards of be-
havior, service or product for public and private actors, which discipline aspects of social
activity. Finally, constitutive policies aim to establish relations between the various state
apparatuses and guide decisions and procedures for public action (DI GIOVANNI, 2009).
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They are guided by the historical process and use available social re-
sources to mitigate the burden of inequality and the historical ex-
clusion of women in civil society. According to the Observatory on
Gender Equality in Latin America and the Caribbean (ECLAC), this
type of policy aims to provide results that promote distributive justice
in terms of recognition and representation, strengthening women’s
achievements in three main areas of concern: physical autonomy, eco-
nomic autonomy, and autonomy in decision-making.'®

The public gender policies adopted by Brazil are underpinned by
international treaties and conventions, as well as international soft
law, mainly represented by the following documents: United Nations
Charter (1945); Universal Declaration of Human Rights (1948); In-
ter-American Convention on the Granting of Civil Rights to Women
(1948); Convention on the Political Rights of Women (1953); ILO
Convention no. 100 (1951); ILO Convention no. 103 (1952); ILO
Convention no. 111 (1958); ILO Convention no. 156 (1981); ILO
Convention no. 171 (1990); Convention on the Elimination of All
Forms of Racial Discrimination - CERD (1966); American Conven-
tion on Human Rights, San José (1969); First World Conference on
Women (Mexico City, 1975); Convention on the Elimination of All
Forms of Discrimination Against Women - CEDAW (1979); Second
World Conference on Women (Copenhagen, 1980); Third World
Conference on Women (Nairobi, 1985); United Nations Conference
on Environment and Development (Rio, 92); Second World Con-
ference on Human Rights (Vienna, 1993); Third International Con-
ference on Population and Development (Cairo, 94); Inter-Ameri-
can Convention on the Prevention, Punishment and Eradication of
Violence Against Women - Convention of Belém do Pard (1994);
IV World Conference on Women (Beijing, 95); Il United Nations
Conference on Human Settlements - Habitat 1’96 (Istanbul, 96);

18. CEPAL - Observatério de Igualdade de Género da América Latina e do Car-
ibe. [S.1]. Available at:  https://oig.cepal.org/pt/politicas-justas#:~:text=A%20
identifica%C3%A7%C3%A30%20e%20an%C3%A1lise%20de,de%20repre-
senta%C3%A7%C3%A30%2C%20fortalecendo%20as%20conquistas.
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Millennium Declaration (2000); Third World Conference against
Racism, Racial Discrimination, Xenophobia and Related Intolerance
(Durban, 2001); ILO Convention and Recommendation concerning
Decent Work for Domestic Workers (Geneva, 2011); and the Sus-
tainable Development Goals - SDGs of the 2030 Agenda (UN, 2015).

Among the various tools for promoting gender equality, this study
proposes a reflection on tax policies. The Brazilian tax model is
marked by regressivity and is considered harmful to the lower and
middle classes, reinforcing gender inequality. The Brazilian tax struc-
ture is also pointed out for penalizing and intensifying inequalities by
exempting tax on profits and dividends (VIECELI; AVILA; CON-
CEICAOQ, 2020, p. 37 and 48).

Most Brazilian taxes are levied on the consumption of goods and
services. Regarding indirect taxes, the rate is fixed and the same for all
consumers, except in the case of tax exemptions and benefits.

Regressive taxation, per se, aggravates social inequalities since it
disregards everyone’s ability to pay. Thus, the lack of state activity to
help reduce prices, exempt from taxes, and grant benefits is felt more
by women, who are already disadvantaged compared to men regard-
ing average income, supply, and competition for qualified jobs or pay
parity. In this sense, the discussion on taxation as an enabler of gender
equality is relevant in the Brazilian context since it is still little ex-
plored, despite being a demand of the Democratic State of Law inau-
gurated by the 1988 Constitution (PISCITELLI et al., 2019. p. 5-6).

In the case of the taxation of social nuclei, Brazilian tax policy does
not consider the fundamental realities of equal access to state policy,
such as the case of pregnant women or single or divorced women with
minor children and the difficulties they face in different aspects of
keeping their jobs, compared to the same age group of men in the la-
bour market. Thus, just as women encounter more significant barriers
when starting in the job market, they also face more tremendous ob-
stacles when it comes to keeping their jobs, which is reflected in high-

er unemployment rates (VIECELI; AVILA; CONCEICAO, 2020, p.
22).
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3.2.2. Consumption taxation

Menstrual precariousness ¥ is a reality that has daily implications for wom-
en in Brazil. After the issue had been marginalized for decades, in 2021,
the National Congress established the Menstrual Health Protection and
Promotion Program (BRASIL, 2021) to determine that the basic food
baskets delivered should contain female sanitary towels as an essential
item. This public policy would benefit girls and women with low family
incomes who, until then, had no access to safe and efficient means of con-
trolling their flow during menstruation. However, this measure does not
appear sufficient as it does not universally cover all women. In this con-
text, taxation is a significant factor in the accessibility of sanitary pads for
women, as this type of product rarely receives any kind of tax exemption,
and its tax burden has historically been excessively high when compared
to the products in this food basket (NERIS, 2020, p.744). The Program
for the Protection and Promotion of Menstrual Health has reflected pos-
itively on the taxation of intimate female health products, as states have
started to grant exemption from ICMS? on female sanitary towels. 212

19. Law no. 14.214, of October 6, 2021 defines in its article. 2, item I menstrual precarious-
ness as being the lack of access to hygiene products and other items necessary for the period
of female menstruation, or the lack of resources that make it possible to acquire them.

20. Tax on operations related to the circulation of goods and on the provision of interstate
and intercity transport and communication services, instituted by the states and the Feder-
al District, which is similar to VAT.

21. In the ICMS Regulations of the State of Sdo Paulo (DECREE No. 45.490, OF NO-
VEMBER 30, 2000), the exemption is provided for in articles 8 and ANNEX I, article 176:

Article 8 - The transactions and services listed in Annex [ shall be exempt from tax.

ANNEX I - EXEMPTIONS

(exemptions referred to in article 8 of these regulations)

Article 176 (ABSORBENTS) - Transactions carried out with internal and external
intimate female absorbents, sanitary tampons, menstrual cups and pads, absorbent panties
and intimate absorbent cloths, classified under code 9619.00. 00 of the Mercosur Common
Nomenclature - NCM, destined for bodies of the Federal, State and Municipal Direct and
Indirect Public Administration and their public foundations (ICMS Agreement 187/21).
(Article added by Decree 66.388, of 28-12-2021; DOE 29-12-2021; in force on January 1,
2022)

22. The state of Rio Grande do Norte has amended article 27 of the ICMS REGULA-
TIONS to make it exempt from the tax: Art. 27 The following are exempt from ICMS: (...)
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However, such policies aimed at women do not reach other prod-
ucts for exclusive or predominantly female use that are still overtaxed
in Brazil when compared to the progress made by other countries
(NERIS, 2020, p.744). Products used exclusively or predominantly by
women currently have a total estimated consumption tax** of 30% on
contraceptive pills, 37% on diaper rash ointments, 33.75% on baby
bottle nipples and 27.25% on breastfeeding pumps, compared to oth-
er products such as senior diapers (9.25%), male condoms (9.25%),
tire pumps (9.25%) and Viagra (18%). Even in the case of sanitary
towels and tampons, the rate imposed by some states is estimated at
27.25%*-5.

Even though female contraception is considered an essential item
that makes family planning possible, it is still subject to a high tax
burden. Other relevant examples are feminine intimate soaps, a nec-
essary product for women, who are the only consumers of this type of
product, which also has a high tax rate (18% ICMS and 10% IPI) and
disposable diapers (18% ICMS and 15% IPI), a product predominant-
ly consumed by women, most of whom are single mothers and heads

of household (PISCITELLI et al., 2019, p. 5).

LXII - transactions involving internal and external female sanitary pads, tampons, men-
strual cups and pads, absorbent panties and absorbent sanitary towels, NCM 9619.00.00,
destined for Federal, State and Municipal Direct and Indirect Public Administration bod-
ies and their public foundations, subject to paragraph 11 of this article. (Conv. ICMS
187/21) (AC by Decree 31.101, of 11/22/2021).

23. Taxation on consumption in Brazil is made up of the following taxes: IPI, PIS/Cofins,
ICMS.

24. A study presented in the Chamber of Deputies in the discussion on Tax Reform (PEC
45/2019, from the Chamber, and PEC 100/2019, from the Senate) creates a Tax on Goods
and Services, along the lines of the Value Added Tax (VAT). Available at: https://www2.
camara.leg.br/a-camara/estruturaadm/secretarias/secretaria-da-mulher/noticias/cash-
back-da-reforma-tributaria-podera-beneficiar-mulheres-e-negros.

25. Brazil has topped the list of countries that tax sanitary pads the most, amounting to
34.48% of their total value, a tax burden comparable to products such as chewing gum
(34.24%) or higher than others, such as stuffed rabbits (29.92%), according to information
from the government itself taken from the Impostdmetro website, available at: <https://
impostometro.com.br/home/relacaoprodutos>.
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The regressive nature of the Brazilian tax system could impose a
vital role on the principle of selectivity to correct or at least minimize
the characteristic of regressivity as an instrument of tax injustice. To
this end, through selectivity based on the essentiality of products con-
sumed by women, tax policies can ensure that essential goods, con-
sumed mainly by women are taxed at reduced rates or even at zero
rates in certain situations.

Nevertheless, the current reality of the Brazilian tax system has not
evolved in such a way as to achieve equality between the sexes since
the criterion of selectivity due to essentiality is used to overtax cos-
metic products, traditionally used for female cosmetic products, which
in a historical-social context not only encourages but presupposes a
more significant expenditure by the female public on such products
(NERIS, 2020, p. 748). The ICMS taxation on cosmetic products,
based on the technique of selectivity and being considered superflu-
ous, reaches a rate of 25%.%° National standards recognize this discrep-
ant rate as high (NERIS, 2020, p. 748).

The technique of selectivity based on essentiality provides for the
imposition of taxes according to the nature or purpose of the goods
or products (PAULSEN, 2020, p. 165), thus guaranteeing a lower tax
burden or the granting of tax benefits for products considered essen-
tial, such as, for example, products that make up the basic food basket
in Brazil and, on the other hand, overloading the tax burden of less
essential products. The constitutional basis of tax selectivity based on
the essentiality of the product is justified in the sense of preventing
the use of the tax element as a mechanism to promote discriminatory
activities that are intended to benefit some taxpayers or even harm
others unduly (NOVALIS, 2022, p. 108).

However, in a female historical and social context, where the use of
cosmetic products is considered an expected standard, under penalty
of being careless and inappropriate, especially in work environments,
such goods are far from being considered superfluous. It is, therefore,

26. As a rule, consumption taxes are limited to rates of between 12 per cent and 22 per
cent, depending on the good in question.
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appropriate to question the application of the essentiality technique
to justify the high tax burden on this category of products (PISCITEL-
Ll etal., 2019, p. 4; NERIS, 2020, p. 749). In addition, increased tax-
es on essentially feminine products, such as breastfeeding pads and
pumps, conflict with the constitutionally guaranteed maternity pro-
tection (NERIS, 2020, p. 749).

Another fact that proves the low effectiveness of Brazilian fiscal
policy in taxing consumption is the disparity in prices between the
female and male versions of various products (TORRES, 2019, p. 3).
From an economic and fiscal point of view, the phenomenon known
worldwide as the pink tax also occurs in Brazil. Studies show that wom-
en’s products cost an average of 7% more than the same products for
men. In Brazil, this difference amounts to 12.3%.%" In line with the
options raised by movements that aim to end the pink tax, measures
such as exempting the production and marketing of essential products
for women from taxation, reducing the taxation of cosmetics and oth-
er products consumed exclusively or predominantly by women, and
equalizing the prices of products aimed at men and women should be
taken as a way of promoting fiscal neutrality (BRITO, 2020, p. 5-6),
and can therefore promote gender equality.

Finally, when indirect taxes are considered, the tax burden of fe-
male-headed households remains at 15.05%, higher than that of
male-headed households, whose burden is 14.55%. Furthermore,
when considering female-headed households, those with the lowest
incomes also pay the highest percentage of taxes, with an average of
29.04% of their income allocated to indirect taxes. This group bears

the second highest indirect tax burden (SERAFINI, 2017, p. 14;
VIECELI; AVILA, 2023, p. 2).

27. The study was carried out by ESPM and presented in March 2017. Available at: https://
notaalta.espm.br/o-assunto-do-dia/mulheres-pagam-mais-por-produtos-rosa/ e https://stat-

ic.poder360.com.br/2018/07/TAXA-ROSA-GENERO-1.pdf.
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3.2.3. Income taxation

As far as direct taxation is concerned, there are few tax policies aimed
at promoting gender equality. Income tax (IRPF?®) went through a
phase of expansion and increased progressivity from the 1930s on-
wards, reaching a maximum rate of 65% under the Goulart govern-
ment. However, subsequent military governments gave “the first nod
towards reducing the little tax progressivity that existed” (VIECELI;
AVILA; CONCEICAO, 2020, p. 39).

At the moment, the limitation on the amount of the income tax
exemption, the lack of progressivity (rates vary from 7.5% to 27.5%),
the lack of updating of the IRPF tables, the restricted possibilities for
simple deductions for medical and school expenses, or even without
any differentiation for larger families, result in a system that does not
observe the equality provided for in article 150, I and II, of the Con-
stitution (TORRES, 2019, p. 1-2). 1-2) and compliance with the fair
share, and consequently, does not contribute to mitigating inequalities
between men and women (MOSTAFA, 2021, p. 4).

A recent empirical study, based on data from 2017, found that, ex-
cluding the joint declarations of married individuals, 56.8% of indi-
vidual declarants were men and 43.2% were women (VIECELI; AVI-
LA; CONCEICAOQ, 2020, p. 46). Mostafa (2021, p. 4) points out
that, back in 2016, fewer women filed personal income tax returns,
pointing to income inequality and women’s inactivity as products of
the “social phenomenon of gender”. More recently, in 2020, this dif-
ference continued, with 56.25% of individual tax filers being men and
43.74% women (VIECELI; AVILA, 2023, p. 12).

When analysing the assets and rights declared, Vieceli, Avila, and
Conceicdo (2020, p. 47) explain that there is an even greater dispro-
portion: 63% are notified by men and 37% by women. In 2020, the
disproportion increased: 69.87% of assets and rights were reported by
men and 30.13% by women (VIECELI; AVILA, 2023, p. 12). Final-

ly, the studies show that men make up most people in all brackets.

28. Imposto de renda da pessoa fisica, brazilian expression, that means individual income tax.

392



Taxation, gender equality and the Agenda development agenda 2030

Still, from 30 minimum monthly salaries onwards, the participation
of women falls until it reaches only 14% in 2017, in the bracket above
320 minimum monthly wages (VIECELI; AVILA; CONCEICAO,
2020, p. 50). As such, the empirical research mentioned above proves
the inequalities between men and women in terms of the proportion
of declarants, income, and ownership of declared assets and rights.

As for education and medical expenses deductions, the same study
shows no significant disparities between the sexes, with only 2.33%.
Women represent 43.2% of tax filers, and their deductions comprise
42.21% of the total (VIECELI; AVILA; CONCEICAO, 2020, p. 46).
In this respect, too, women are doubly penalized: they are the ones
who declare a minor income, but when it comes to deductible expens-
es, they are on an equal footing with men.

Mostafa (2021, p. 12) points out that the IRPF co-finances the de-
pendence of tax filers and their families through deductions and that
only the middle and upper classes can access this co-financing of private
activities that can be deducted. In this way, deductions are used more by
those with higher incomes (MOSTAFA, 2021, p. 16). In these terms,
IRPF deductions are regressive rather than being neutral.”’

Finally, this study shows that women pay a higher rate of income tax
in almost all bands, except the two bands between 80 and 240 minimum
wages, in which men’s rates are slightly higher than women’s (VIECELI;
AVILA; CONCEICAOQ, 2020, p. 49). According to the authors, this
is because men have higher exempt incomes, i.e. the individuals who
receive profits are probably primarily men, thus concluding that wom-
en pay more IRPF than men in the current tax configuration (VIECE-
LI; AVILA; CONCEICAOQ, 2020, p. 50). This factor was also verified
by Mostafa (2021, p. 4), and in 2016, the effective rate of male tax-
payers was also lower than that of women, even when they obtained a
gross income 25% lower.

Finally, there is one more aspect to consider. The overload of un-
paid domestic work among women impacts their entry into the labour

29. 149% higher for taxpayers who file a complete tax return (MOSTAFA, 2021, p. 16).
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market and their access to monetary and time resources®, which are
ultimately reflected in their disposable income for the consumption of
goods, as mentioned in the previous topic.

Thus, in the Brazilian case, direct taxation alters the income distri-

bution between men and women (MOSTAFA, 2021, p. 17) insofar as

it directly or indirectly influences disposable income.

4. Conclusion

The 2030 Agenda and the commitment by States to implement the
SDGs symbolize an important milestone in the promotion of multidis-
ciplinary, innovative, and necessary sustainable development. Despite
the evolution of recent decades, particularly concerning globalisation
and the economy, we can see that many inequalities still exist, and
an effort is needed from all of us as citizens, as well as from States and
international bodies, to reduce them.

Gender inequality is a real example of these inequalities that have
a profound impact on everyday life and the future of the society in
which we live. Inequality in the protection, rights, and duties of
women undermines the sustainability of the state, the production of
wealth, and the increase in people’s quality of life.

With this panorama in mind and the role of the various interna-
tional and national stakeholders, SDG 10, mainly target 10.4, assigns
the state the task of promoting gender equality through fiscal and so-
cial measures, thus making SDG 5 a reality. Tax measures are con-
structed and moulded according to the unique characteristics of each
country, its society, and its government. This diversity of contexts is

30. Vieceli, Avila and Conceicio (2020, p. 23) explain that the results of a research carried
out in 2018 indicate that the rate of carrying out household chores was 92.2% among women,
and 78.2% for men, in velation to caring for people, the female participation rate remained at
37% while among men it was 26.1%. The biggest discrepancies are in the weekly working hours
by gender: women spent an average of 21.3 hours on domestic care and chores, while men spent
10.9 hours, i.e. women’s working hours exceeded men’s by 10.4 hours a week.
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essential for discussing and improving existing tax options regarding
gender (dis)equality.

The tax models analysed, even if unconsciously, penalise and in-
tensify gender inequalities. However, underpinned by international
hard and soft law, there has been progress in public tax policies aimed
at gender equality. Thus, analysing the Brazilian and Portuguese tax
systems illustrates what has been mentioned above. Despite the differ-
ent contexts, some measures are equivalent, namely the reduction of
the tax burden on women’s menstrual products.

The comparative study also showed that, due to their extra-fiscal
component, taxes are an essential tool for promoting fiscal equalisa-
tion between men and women. The conclusion is that there is cer-
tainly room for improvement in tax measures capable of guaranteeing
women’s rights and reducing the gender inequalities that are still so
marked.
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Criptoativos, tributacio agravada por motivos
ambientais (mining)

Joao Comenda Anténio, Joao Gabriel Gongalves

Resumo: O mining de criptoativos caracteriza-se como um sistema de
validacio de novas transagdes em blockchain, através da resolucio de
equagdes matemadticas, com a utilizacdio de poder computacional. A
resolucido de tais equagdes requer varios “miners” competindo entre si,
sendo que o primeiro a confirmar a transacio obtém o criptoativo. Este
processo ¢ ineficiente porque consome uma quantidade significativa de
energia para o ganho de apenas um e, portanto, contribui para poluir o
meio ambiente. Como tal, as politicas fiscais destinadas a influenciar e
modelar o comportamento dos sujeitos passivos, a fim de tornd-los mais
amigos do ambiente, tém sido uma das escolhas mais populares entre
os estados, especialmente na UE. Pelas mesmas razdes, e conforme re-
comendado pela Comissdo Europeia na sua Comunicacio “Digitalizar
o sistema energético - Plano de agio da UE”, a Lei do Or¢amento do
Estado Portugués para 2023 introduziu uma distin¢do entre a tributa¢io
proveniente de mineragio, das demais atividades que envolvem criptoa-
tivos, sujeitando as primeiras a uma carga tributdria mais elevada. Além
disso, no Ambito da meta ODS 13: A¢do Climdtica, a implementacio de
impostos sobre o carbono estd a expandir-se entre os estados-membros,
especialmente em Portugal, pelo que estdo a ser langados mais impostos
ambientais direcionados para a economia digital. Neste contexto, esta
investigacdo pretende conhecer o atual regime de tributacio do mining
e explorar a possibilidade de politicas fiscais que visem combater as suas
externalidades negativas. Este estudo podera contribuir para a discussao
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tedrica sobre o papel da tributacio extrafiscal no combate as alteragdes
climdticas e a possivel necessidade de novos impostos/medidas que inci-
dam nas novas realidades da economia digital.

Palavras-Chave: Blockchain; criptoativos, mining; meio ambiente;
acdo climdtica.

Abstract: Crypto-assets’ mining is characterized by a system of valida-
tion and addition of new transactions to a blockchain, by solving ma-
thematical equations using computer technology. Solving such equa-
tions requires several “miners” competing with each other, whereby
the first to confirm the transaction obtains the crypto-asset. This pro-
cess is inefficient because it consumes a significant amount of energy
and therefore contributes to polluting the environment. As such, tax
policies aimed at influencing taxpayers’ behavior, in order to make it
more ecologically friendly have been one of the most popular choices
among states, especially in the EU. For these same reasons, and as re-
commended by the European Commission in its Communication “Di-
gitalisation of the Energy System - EU Action Plan”, the Portuguese
State Budget Law for 2023 introduced a distinction between the taxa-
tion of mining and other activities involving crypto-assets in general,
subjecting the first to a higher tax burden. Moreover, under Goal 13
of the SDGs, Climate Action, the implementation of carbon taxes is
expanding among state member especially in Portugal, so more en-
vironmental taxes directed to the digital economy are forthcoming.
In this context, this research aims to ascertain the current taxation
regime of the mining phenomenon and explore the possibility of tax
policies aimed at combating its negative externalities. This study may
contribute to the theoretical discussion on the role of extra-fiscal ta-
xation in tackling climate change and the possible need for new taxes/
measures that focus on the new realities of the digital economy.

Keywords: Blockchain; crypto-assets, mining; environmental; cli-
mate action.
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1. Introducao

Com o desenvolvimento da economia digital, em particular com o
surgimento dos criptoativos, a atividade de mineracio (“mining”), tem
vindo a tornar-se cada vez mais sofisticada.

Podemos descrever a atividade de mining de criptoativos como um
sistema de validagio de novas transagdes em blockchain, através da re-
solu¢do de equagdes matematicas, com a utilizagio de poder computa-
cional. Estas transagdes sdo processadas de forma descentralizada, en-
contrando consenso com outros miners nessa mesma rede blockchain!.
Essas transa¢des envolvem vérios miners que competem entre si, sendo
que apenas o primeiro a confirmar a transac¢do (i.e., de adicionar o
préximo bloco a Blockhain), obtém o criptoativo. Em fun¢io dos blo-
cos que cada miner processa, ¢ atribuido uma quantia de criptoativos
(“remuneracdo”).

Este processo revela-se, no entanto, ineficiente do ponto de vista
energético, uma vez que todos estes mineiros competem entre si, utili-
zando poder computacional, para o ganho de apenas um.

O mining de determinados criptoativos tem vindo a aumentar nos
ultimos anos, sendo o exemplo paradigmdtico a Bitcoin. Uma vez que o
nimero de muitos criptoativos é finito, foi necessdrio tornar a minera-
¢do mais dificil, tornando as equa¢des matemadticas progressivamente
mais complexas.’

Assim, 0 mining passou a ser um processo intensivo, que agora exige
a utilizacio de equipamentos computacionais cada vez mais sofistica-
dos para resolver algoritmos que s3o cada vez mais complexos.

Dada a progressiva valorizacio de alguns destes criptoativos, a con-
corréncia para a sua mineragdo também aumentou, o que contribui para
a necessidade de utiliza¢io de equipamentos mais rdpidos e eficientes.
Por isso, hoje, ndo basta um simples computador pessoal para ser um
miner, mas sim a utilizacio de hardware concebido especificamente

1. Cf. Anténio Vilaga Pacheco, Bitcoin, Self PT, Carcavelos, 2021, p. 20.
2. 1bid, p. 75.
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para o processo. Desta forma, a capacidade de um mineiro é propor-
cional ao seu poder computacional, que quanto maior for, maior ser a
probabilidade de resolver primeiro a equacio.

Tal resulta que, quanto mais computadores estiverem 2 procura de
resolver estas equacdes, mais facil serd de validar a transacio. Agora,
imagine-se o que sdo milhares de miners, cada qual com vérios equipa-
mentos, na tentativa de obtencfo de um criptoativo, i. e., na tentativa
de validar a transa¢io em primeiro lugar. Por tudo isto, hoje em dia,
os miners acabam por ser empresas ou empresdrios que se dedicam ex-
clusivamente (ou predominantemente) a esta atividade, criando ver-
dadeiras “mining facilities”, ou seja, estruturas fisicas exclusivamente
dedicadas a mineracio.

Dada a elevada utiliza¢do de poder computacional, nfo ser4 dificil
de conceber que o mining consome intensivamente recursos energéti-
cos, o que resulta em significativas externalidades negativas ambien-
tais, que se refletem, inevitavelmente, na pegada ecoldgica.’

2. Tutela ambiental: a extrafiscalidade enquanto politica
ambiental

Como referimos, o mining gera um custo social significativo através
da forte pressdo que a sua produciio exerce sobre as fontes produtoras
de energia ndo-renovéavel, contribuindo para a polui¢io do meio am-
biente.

Regra geral, a necessidade de lidar com a a¢fio climdtica e promover
o desenvolvimento sustentavel, leva a que sejam criados mecanismos
para desencorajar atividades poluentes.

Um desses mecanismos passa pela criacio de tributos que incidam
sobre este tipo de atividades, na tentativa de obter uma modelacio

3. Cf. Baer et al., Taxing Cryptocurrencies, International Monetary Fund Working Paper,
July 5%, 2023, p. 14. Neste sentido, estima-se que, em 2021, a Bitcoin e Ethereum usaram
mais eletricidade do que Bangladesh ou a Bélgica, sendo responséveis por 0.28% da emissdo
global de gases de efeito estufa.

404



Criptoativos, tributacio agravada por motivos ambientais (mining)

de comportamentos.t O objetivo da introdu¢io no direito fiscal da
preocupac¢do ambiental levou a criaciio de tributos “extrafiscais”, que
visam atingir outros objetivos que nio apenas a arrecadacio de recei-
tas, correspondendo a um “conjunto de normas que, embora formalmente
integrem o direito fiscal, tem por finalidade principal ou dominante a conse-
cucdo de determinados resultados econémicos ou sociais através da utiliza-
¢do do instrumento fiscal e ndo a obtencdo de receitas para fazer frente face
as despesas priblicas”.’

Com esta técnica de politica fiscal, o legislador imputa a certos in-
dividuos ou grupos, os custos sociais ( “social costs”) associados a deter-
minados comportamentos ou estruturas de produ¢io.®

Em Portugal, existem vdrias manifestacdes destes tributos extrafis-
cais, nomeadamente quanto ao Imposto Sobre Produtos Petroliferos
(“ISP”), que procura desencorajar o uso de combustiveis fésseis e in-
centiva a utilizacdo de fontes de energia mais limpas.

Para além do mais, no Ambito da Agenda 2030 — Objetivos de De-
senvolvimento Sustentdvel (“ODS”), adotada por todos os Estados-
-Membros das Nacgdes Unidas em 2015, e que define as prioridades e
aspiragdes do desenvolvimento sustentdvel global para 2030 e procura
mobilizar esforgos globais a volta de um conjunto de objetivos e metas
comuns, no seu Objetivo 13 (“Acdo Climdtica”), indica que devem
ser tomadas “medidas urgentes para combater as mudancas climdticas e
seus impactos. Fortalecer a resiliéncia e a capacidade de adaptacdo aos pe-
rigos e desastres naturais relacionados ao clima. Integrar solucées e medidas
de mudanga climdtica nas politicas, estratégias e planejamento naciondis.
Melhorar a educacdo sobre mitigacdo das mudancas climdticas, reducdo de

impacto e alerta precoce”.’”

4. Cf. Ana Paula Dourado, Direito Fiscal, Almedina, Coimbra, 2015, p. 69.

5. Cf. José Casalta Nabais, O dever fundamental de pagar impostos, Almedina, Coimbra,
2004, p. 629.

6. Cf. Filipe de Vasconcelos Fernandes, A Contribuicio Extraordindria sobre o Setor En-
ergético — Regime Fiscal e Constitucional, Gestlegal, Coimbra, 2019, p. 20.

7. Disponivel para consulta em: https://ods.pt/objectivos/13-combater-as-alteracoes-clima-
tericas/.
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Face a esta mudanca de paradigma, tem-se verificado a formacio de
um corpo cada vez mais robusto de jurisprudéncia comunitdria nesta
matéria, por acio da integraciio negativa promovida pelo Tribunal de
Justica da Unifo Europeia (“TJUE”), que tem sido chamado a deci-
dir em diferentes casos sobre a conformidade de tributos ambientais
(normalmente setoriais) instituidos unilateralmente pelos Estados
membros, nas mais diversas industrias, como os transportes, energia e
agricultura, entre outros.’

Em sintese, a tributa¢io agravada por motivos ambientais pode
apresentar um caminho promissor para enfrentar os desafios urgentes
da degradacdo ambiental e promover o desenvolvimento sustentdvel.
Ao internalizar externalidades, modificar comportamentos e gerar re-
ceitas, esta abordagem pode incentivar a transi¢io para praticas mais
sustentaveis e verdes. No entanto, é necessario considerar cuidadosa-
mente as preocupagdes econdémicas e a coesdo do sistema tributdrio
portugués, de modo a minimizar as distor¢des e a perda de competiti-
vidade no plano internacional.

3. O mining no atual Ordenamento Juridico Portugués
3.1. Generalidades

Em Portugal, o enquadramento dos rendimentos obtidos com crip-
toativos ficou pela primeira vez expressamente consagrado na Lei n.°
24-D/2022, de 30 de dezembro, que aprovou o Orcamento de Estado
para 2023 (“LOE23”). Desta forma, o legislador portugués, em li-
nha com a defini¢io consagrada pelo Regulamento (UE) 2023/1114,
de 31 de maio de 2023 relativo aos mercados de criptoativos (“Re-
gulamento MiCA”), definiu criptoativo como “toda a representa-
cdo digital de valor ou direitos que possa ser transferida ou armazenada

8. Para uma andlise mais aprofundada da jurisprudéncia neste dominio, por todos: Mastel-
lone, Pietro, The emergence and Enforcement of Green Taxes in the European Union —

Part 2, IBFD, European Taxation 2014 (Volume 14, no.12), pp. 252-258.
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eletronicamente recorrendo a tecnologia de registo distribuido ou outra
semelhante” *1°

No mesmo sentido, a LOE23 passou também a referir pela primeira
vez, a figura da mineracfo de criptoativos sem, contudo, avancar com
uma definicio. Até a data da redacio do presente artigo, desconhece-
mos a sua existéncia no Ordenamento Juridico Portugués, sendo que
o proprio Regulamento MiCA também nfo apresenta qualquer defi-
nicao.

Ainda assim, a LOE23 enquadra os rendimentos derivados da mi-
neracio de criptoativos enquanto atividade comercial (Categoria B)!!
pelo seu cardcter de habitualidade e orientacio para a obtenc¢io de
lucros!?. Trata-se essencialmente da posi¢io que ja vinha sendo assu-
mida pela Autoridade Tributdria e Aduaneira (“AT”) através da In-
formacio Vinculativa proferida no Processo n.® 5717/2015 de 27-12-
2016, nos termos da qual, caso a atividade de transacio de criptoativos
seja exercida por um sujeito passivo com caracter de habitualidade e
regularidade, e com escopo lucrativo, tais rendimentos devem ser de-
clarados e tributados como rendimentos profissionais.

Caso tais rendimentos provenham de uma atividade empresarial,
deverio ser aplicadas as taxas gerais e progressivas constantes do Co-
digo do IRS, conforme ja decorre atualmente das regras aplicaveis aos
rendimentos da Categoria B.

Quanto ao ambito de determinacio do rendimento tributdvel,
no Ambito do regime simplificado do IRS (aquele onde em regra,
os sujeitos passivos de IRS, ndo tenham ultrapassado no periodo de

9. Cf. artigo 10.°, n.® 17 do Cédigo do IRS.

10. De acordo com o artigo 10.°, n.° 18 do Cédigo do IRS, ficam assim excluidos desta
definicdo, os criptoativos tnicos e aqueles que ndo sejam fungiveis com outros criptoativos
comummente conhecidos como “NFTs” (“non-fungible tokens”), em linha com o Regula-
mento MiCA. Os NFTs correspondem a um direito de propriedade sobre um ativo digital
Gnico (como seja uma imagem digital tinica), ndo permutdvel nem divisivel.

11. Cf. artigo 4.°, n.° 1, al. 0) do Cédigo do IRS.

12. A atividade deve ser exercida de forma estdvel e regular, estando associadas a uma es-
trutura profissional que tenha feito investimentos e encargos e que constitua uma das fontes
principais de rendimento daquele sujeito passivo.
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tributacdo anterior um montante anual iliquido de 200.000 EUR),
o imposto apenas recai sobre uma parte do rendimento bruto anual.
Desta forma, sdo aplicados determinados coeficientes aos rendimen-
tos auferidos, para determinar-se a percentagem de rendimentos su-
jeita a tributacdo. Contudo, enquanto se aplica o coeficiente de 0,15
as operacdes com criptoativos em geral (i. e., ocorre a nfo sujeicio
tributacio, em sede de Categoria B, de 85% dos rendimentos ob-
tidos no Ambito deste tipo de operagdes e apenas 15% dos rendi-
mentos sera tributado as taxas gerais progressivas, referidas de IRS,
juntamente com os restantes rendimentos)®, aplica-se & mineracio
o coeficiente de 0,95, pelo que apenas 5% dos rendimentos ndo sdo
sujeitos a tributagio!*. Para além disso, neste regime, nfo sdo dedu-
tiveis as despesas incorridas com a atividade, para o apuramento do
rendimento tributdvel.

Caso o sujeito passivo seja um sujeito passivo que opte ou seja obri-
gado a ter contabilidade organizada (aqueles que registem no periodo
de tributa¢io anterior, um montante anual iliquido de rendimentos
superior a 200.000 EUR), a determinacio do rendimento tributavel
calcula-se de acordo com as regras estabelecidas no Cédigo de IRC,
com as necessarias adaptacdes.”

Neste regime, as despesas e encargos suportados efetivamente su-
portados com a atividade de mineracio serdo deduzidas aos rendimen-
tos obtidos. A determinacio da taxa de imposto serd aquela que resul-
tar do respetivo resultado contabilistico.

O facto gerador de rendimento considera-se obtido no momento da
alienacfio onerosa dos criptoativos'®.

Para além disso, o legislador consagrou ainda um exit tax, ao equi-
parar a alienacfio onerosa de criptoativos a cessacio de atividade e a

13. Cf. artigo 31.°, n.° 1, al. a) do Cédigo do IRS.
14. Cf. artigo 31.°, n.° 1, al. d) do Cédigo do IRS.
15. Cf. artigo 32.° do Cédigo do IRS.

16. Cf. artigo 31.°, n.° 17 do Cédigo do IRS.
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perda da qualidade de residente em territério portugués,'” presumin-
do-se como valor de alienacfio, o seu valor de mercado a data da alie-
nacio.!®

Em sede de IRC, as pessoas coletivas que registem na sua conta-
bilidade ganhos com criptoativos, devem considera-los para o apura-
mento do seu lucro tributdvel. Neste cendrio, serdo dedutiveis todas
as despesas incorridas, que se demonstrem indispensaveis a obten¢io
desse rendimento."

No ambito do regime simplificado do IRC e das operagdes com
criptoativos, aplicam-se os mesmos coeficientes previstos no regime
simplificado do IRS, nio existindo possibilidade de dedu¢io de gastos,
0s quais se encontram ja presumidos nos respetivos coeficientes.?

3.2. Um tributo de base ambiental

Conforme referido, atendendo ao impacto ambiental da atividade de
mineracio, apenas 5% dos rendimentos obtidos nfo sdo sujeitos a tri-
butacio. Esta opcio legislativa surge em linha com as recomendacdes
dadas pela Comissio Europeia na sua Comunicacio “Digitalizar o sis-
tema energético - plano de acio da EU”?..

Aqui, a Comissdo Europeia propds um plano de aciio que prevé a
reduciio do consumo de energia pelo setor tecnoldgico e apela aos pai-
ses para estarem “preparados” para travar a mineracio de criptoativos.

A proposta pretende dotar os consumidores de ferramentas para
controlarem o seu préprio consumo e vem introduzir medidas para
reduzir o uso de eletricidade no setor tecnolégico e reforcar as redes
energéticas.

17. Cf. artigo 31.°,n.° 18, al. a) e b) do Cédigo do IRS.
18. Cf. artigo 52.°, n.° 4 do Cédigo do IRS.

19. Cf. artigo 23.°, n.° 1 do Cédigo do IRC.

20. Cf. artigo 86.°-B, n.° 1, als. e) e i) do Cédigo do IRC.

21. Cf. Proposta de Alteracio apresentada pelo Partido Socialista (“PS”) a Proposta de Lei
n.° 38/XV/1.%, que aprovou o Or¢camento do Estado para 2023.
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A Comissdo pretende dessa forma baixar a dependéncia europeia
de combustiveis fésseis importados e a exposicio a volatilidade dos
precos, privilegiando a implementac¢io de mecanismos que permitam
a reducfio da pegada de carbono, o qual nio seria inovador, pois ve-
ja-se que j4 antes foram criados tributos que visam onerar custos com
produtos poluentes, tal como o anteriormente referido ISP.

Contudo, verifica-se que, sobre a atividade de mineracio, nio inci-
de um regime especifico de tributacio agravada em Portugal, o que se
poderd entender face aos desafios da sua criacio.

Em primeiro lugar, dada a grande volatilidade de variacdes de preco
em curtos periodos de tempo, pois atribuir um valor monetério preciso
as recompensas obtidas na minera¢fio, pode ser um processo comple-
x0, uma vez que o valor desses ativos é influenciado pela taxa de cAm-
bio das criptoativos em relacio as moedas fiducidrias.

Neste sentido, existe a possibilidade de considerar o momento em que
os lucros provenientes dos criptoativos se encontram a disposiciio do indi-
viduo, ou, no momento em que o0 mesmo realize a sua aliena¢io onerosa.

Outro desafio técnico esta relacionado com a determinacio do va-
lor justo dos ativos criptograficos gerados pelos mineiros. Atribuir um
valor monetdrio preciso as recompensas obtidas na minerac¢io, como
as novas unidades de criptoativos criadas ou as taxas de transa¢fio re-
cebidas, além dos diferentes métodos de recompensa utilizados em di-
ferentes protocolos de mineragio, como o “Proof of Work” (PoW) e
o “Proof-of-Stake” (PoS), exigem diferentes abordagens de avaliacio,
aumentando a complexidade da administracio do tributo.

Para além disso, a quantificacio precisa do consumo de energia re-
quer a monitoriza¢do dos aparelhos de mineraciio, uma vez que a efi-
ciéncia energética pode variar dependendo do hardware utilizado, das
configuragdes personalizadas e das estratégias de mineracio adotadas
pelos sujeitos passivos.

Por outro lado, o facto de os criptoativos terem uma natureza des-
centralizada, pode dificultar a identificacio precisa dos mineiros e o
rastreamento de suas atividades ou simplesmente do proprietdrio de
determinadas carteiras virtuais.
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A tributa¢io da minerac¢io de criptoativos enfrenta ainda o desafio
associado a complexidade técnica desta atividade, resultante da uti-
lizacdo da tecnologia Blockchain, algoritmos de consenso e hardware
especifico, como as chamadas “Graphics Processing Units” (GPUs) ou
“Application-Specific Integrated Circuits” (ASICs).?

Essa complexidade técnica cria obstidculos ao estabelecimento de
critérios claros para a quantificacio da matéria tributdvel e até mesmo
da verificacio de um eventual facto tributdrio, o que pode revelar um
custo administrativo indesejado pelas autoridades tributérias e, por con-
seguinte, uma carga insustentdvel de compliance fiscal nesta matéria.

Veja-se que a monitoriza¢io de todas as transac¢des e operagdes des-
ta atividade, que muitas vezes poderdo ser aos milhares, serd dificil
tanto para o sujeito passivo como para a prépria AT.

Por consequéncia, no atual sistema juridico-tributdrio portugués,
ndo estd prevista qualquer incidéncia que vise penalizar, por via fiscal,
a atividade de mining per se. No caso do IRS, apenas cofbe-se (leve-
mente) os rendimentos derivados da atividade.

Conclui-se, portanto, que no estd atualmente previsto um meca-
nismo fiscal que responsabilize o individuo pela pritica da atividade
poluidora, ndo existindo, neste dominio, a aplicacio do principio do
poluidor-pagador, mas apenas um desdobramento do principio da ca-
pacidade contributiva.

4. A (des)necessidade de criacao de uma tributagio agravada
do mining

Numa perspetiva de poluidor-pagador, os mineiros devem criar medi-
das de prevencio ou de repara¢io necessdrias, bem como suportar to-
dos os custos associados aos efeitos nefastos criados ao meio ambiente
na prossecuciio da sua atividade.

22. Cf. Michael Bedford Taylor, The Evolution of Bitcoin Hardware, Computer (Volume:
50, Issue: 9), University of Washington, Washington, 2017, pp. 58-66.
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Em primeiro lugar, poder-se-ia equacionar a existéncia de um tribu-
to que vise onerar a quantidade de energia nfo renovével consumida
na atividade de mining. Assim, este tributo teria como base o0 consumo
de eletricidade durante o mining, a poténcia computacional utilizada,
o tempo de uso e a média de consumo de energia por unidade de po-
téncia. Uma variante desta medida passaria por incluir na férmula de
cdlculo a quantidade de carbono emitido durante a mineracio.

Neste sentido, juntar-se-ia uma varidvel relativamente ao tipo de
energia utilizada, que permitisse aos miners que utilizassem energia
proveniente de fontes renovaveis, pagarem um valor mais baixo, mas
que ainda assim, ficassem sujeitos a tributaco.

E igualmente de salientar que a utilizaciio de energias renovdveis
pode implicar um custo de oportunidade: se o mining consumir maio-
ritariamente energias renovéveis, tal pode reduzir a disponibilidade
dessa energia para outras utiliza¢des.??

Por outro lado, poderia ser ponderada a criacio de um mercado
especifico de licencas de emissdo no mining, em que os operadores e os
investidores pudessem comercializar estas licencas.

Com esta medida, aqueles que na prossecucio da sua atividade,
criem mecanismos com um consumo de energia mais eficiente, ou que
invistam em desenvolvimento tecnolégico que leve a transi¢io ener-
gética nos processos utilizados de mineracdo, conseguiram minerar
mais, tendo uma carga fiscal inferior.

Os miners tém mais incentivos para prosseguirem a sua atividade
perto de fontes de energia mais barata, seja esta renovdvel ou ndo, e
cujo enquadramento juridico-tributério lhes seja mais apelativo.

Assim, de uma perspetiva meramente politica, a criacio de tributos
sobre o mining de criptoativos em Portugal, levaria a perda de compe-
titividade internacional relativamente a outros Ordenamentos Juridi-
cos, em que tal op¢io nfo existe.

23. Cf. Digital Currencies and Energy Consumption, Itai Agur, Jose Deodoro, Xavier Lava-
yssiere, Soledad Martinez Peria, Damiano Sandri, Hervé Tourpe and Germén Villegas Bau-
er, International Monetary Fund, 2022, p. 7, nota 14.
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Assim, tendo em vista que o ambiente é um bem juridico que deve
ser protegido, parece-nos que os sujeitos passivos que desenvolvam
técnicas que lhes permitam prosseguir com essa atividade de forma
menos agressiva para com o meio ambiente, nio devem ser tratados da
mesma maneira daqueles que mais poluem.

5. Conclusoes

O mining é uma atividade geradora de rendimentos, e como tal é re-
conhecida no ordenamento juridico portugués enquanto atividade
profissional. Contudo, as implicagdes energéticas do exercicio nessa
atividade parecem ter ficado longe de uma verdadeira protecio am-
biental.

Apesar da identificada necessidade de se considerar fiscalmente os
impactos ambientais das atividades geradoras de rendimento, a es-
trutura através da qual o mining é realizado impde diversos desafios
praticos 2 sua tributacio, desde a dificuldade de identificar os sujeitos
passivos e respetivos assets, a determinacio do seu valor tributavel.

Por outro lado, tendo em consideraciio a posi¢io privilegiada que
Portugal tem desfrutado enquanto um verdadeiro polo de atracio da
economia digital na Europa, torna-se especialmente importante pon-
derar a necessidade de tomar medidas no sentido de agravar a tributa-
¢io destes ativos, mantendo-se, a0 mesmo tempo, a competitividade
fiscal e econdmica no cendrio internacional.

Por fim, ainda que a criacio de um tributo de matriz ambiental
possa revelar-se uma medida prejudicial para a referida competitivi-
dade econémica, o incentivo da realizacdo da atividade de mining de
forma mais sustentdvel seria bem acolhido, nomeadamente por meio
da cria¢io de mercados auténomos para licencas de emissdo. Assim,
permitir-se-ia o incentivo aos intervenientes desta atividade prosse-
guirem-na de forma cada vez mais sustentdvel a protecio do meio
ambiente.
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Digital nomads - Portuguese and international
tax aspects (a sustainability approach)

Rosa Soares

Abstract: The current digital economy has been a hub for the crea-
tion of new business models. Such development only accelerated with
the recent global pandemic, since lockdowns have significantly in-
creased the use of virtual tools.

With the added flexibility of these new business models, came new
concerns regarding their tax framework. Our paper addresses these
new options, namely by studying the tax impacts of trends such as
remote work and digital nomadism.

In this context, although recently many nations keenly adopted
digital nomad visas, it would seem that tax policymakers are falling
behind. As such, our goal is to revisit the approach of the double tax
treaties to such trends, by analysing the outcomes of current alloca-
tion rules versus the challenges posed by these new realities.

Moreover, since in Portugal little effort has been made to regu-
late the tax issues surrounding such trends, our contribution shall
flesh out the effects of such challenges in our internal tax order
(v.g., double taxation and PE triggers), while proposing potential
solutions.

In this effort, we intend to dissect the special tax regimes connect-
ed with the attraction of foreigners, most of all the NHR scheme, in
hopes of measuring their (in)adequacy to tackle these new realities.
In addition, we will also analyse in this same light the new rules en-
visaged in the 2024 State Budget Proposal which terminate the NHR
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regime from 2024 onwards and create two new “replacement” special
tax regimes for individuals coming to Portugal.

Furthermore, we shall also strive to aid policymakers in leveraging
these trends as a means of promoting sustainability standards. In this
sense, we will test the concept of sustainability as a guiding principle
in the taxation of such trends, either by incentivizing sustainable ac-
tivities or by imposing tax hardships on harmful behaviours.

Therefore, our research will not only assess the need for adaptation
to these new digital work realities, but will also evaluate their role in
the development of more sustainable tax policies and practices. We
will do this from the Portuguese lens, but opening a window to the
related international tax aspects.

Keywords: Digital economy; Remote work; Digital nomad; Double
taxation; tax treaties; Special tax regimes.

1. Introduction

The current digital economy in which we live has brought along with
it new business models. This is even more so since the recent global
pandemic,'as the latter required lockdowns mostly all over the world
and this increased significantly remote work.

In fact, the digital economy gave rise to everything digital (as its
name indicates), such as remote work, home offices, digital nomads,
virtual currencies, virtual services platforms, virtual stores, virtual
banks, artificial intelligence, nft’s?, webinars and online lawyers’ and
doctors’ appointments.

Among the digital economy new business models identified above,
we would like to focus on the new forms of working, namely on re-
mote work / home office and the digital nomads. Accordingly, the

1. The pandemic started around November 2019, spread globally in 2020 and 2021 and
began to stabilize in 2022.

2. Non Fungible Tokens.
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digitization of the economy and the global pandemic made remote
work the new normal. This new trend is here to stay and, with the ex-
ception of certain professions that require an effective presence of the
employee, almost all companies currently allow some form of remote
or hybrid® work to their employees.

These new work models do not only present advantages (for ex-
ample, remote work can lead to a sense of isolation and is not the
ideal way to provide on-the-job training to new employees), but
there is no “going back”, as people have already adjusted to the add-
ed flexibility that they provide. In some cases, companies have to
find ways of attracting their employees back to the office; others
(like for example some US banks) mandatorily order them to go
back to the office.

With remote work and its greater flexibility, came along digital no-
mads. Digital nomads are remote workers who can travel and work in
a varied number of countries. For example, they can be freelancers,
remote workers and entrepreneurs who can work using their own de-
vices (v.g., laptops, smartphones, ipads, etc.) and this allows them to
work in a foreign country and to move from one country to another.
Digital nomads became such a widespread phenomenon that, as of
January 2023, fifty-six countries had created digital nomad visas* to
accommodate this new working model.

However, whereas immigration laws seem to be accommodating
the digital economy and the digital nomads, tax laws seem to have
fallen behind. In fact, most double taxation treaties (including the
OECD Model Tax Convention on Income and on Capital®) envis-
age a traditional idea of taxation directly related to territoriality (i.e.,
based on concepts of physical residence and fixed base). To overcome

3. A mix of remote work and physical presence at the office (v.g., three days at home and
two days at the office).

4. Portugal created this type of visa in 2022, by introducing article 61-B in the Foreigners
Law (Law 23/2007, of 4 July), through Law 18/2022 of 25 August.

5. As it read on 21 November 2017, on which most of the tax treaties signed by Portugal
are based on.
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this some countries created personal income tax exemptions applica-
ble to digital nomads (v.g., Croatia, Cape Verde, Dubai, Mauritius).

In Portugal, no specific tax regime solves the main tax issues that
digital nomads face. The first of these tax issues is the risk of creating
a permanent establishment (PE), with the corresponding implications
mainly in terms of corporate taxation and related tax obligations, in
every country where these individuals choose to work. The second of
these tax issues is the risk of double taxation in terms of personal in-
come tax (PIT) due to the possibility of multiple tax residencies that
the digital nomads face.

Finally, in terms of Social Security, Portugal with its mandatory
regimes, wide base and high rates is not a competitive option, special-
ly for individuals that will not be benefitting from the system in the
medium and long term.

Notwithstanding the above, Portugal has, since 20099, a specific
temporary’ tax regime for inbound individuals coming or returning
to this country; it is called the Non-Habitual Residents (NHR) re-
gime. This regime is currently envisaged in articles 16 and 81 of
the PIT Code. Under these provisions, this specific tax regime ex-
empts from PIT some types of foreign source income (v.g., interest,
dividends and rentals) and grants a 20% special autonomous PIT
rate to Portuguese source employment and self-employment income
derived from certain qualified professions (i.e., as defined in Nor-
mative Order 230/2019, of 23 July, which envisages among other
professions those related to computer programming and other digital
professions).

However, this specific tax regime requires tax residency in Portugal
for it to apply and the latter requires in principle a permanent home.
Accordingly, although it may help accommodate some digital nomads
in terms of PIT, some of them may be excluded from its application.
In addition, it does not present a solution for the mentioned risk of

6. This regime was introduced by Decree-law 249/2009, of 23 September.

7. This regime applies for a 10 year period which may apply to successive years or not.
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the digital nomad creating a PE in Portugal nor for the social security
issue.

The above inadequacy is not surprising as the main aim of the
NHR regime was to promote residential tourism and to attract foreign
pensioners®. In view of the above, we deem important and propose to
analyse how a specific tax regime for digital nomads can be created
or adjusted (based on an existing one, namely the mentioned NHR
regime).

In this endeavour, we find that not only it is important to find ways
to overcome the above tax issues that digital nomads face, but also to
promote and encourage sustainability. Accordingly, any specific tax
incentives should be linked with sustainability performance measures.

For this purpose, first it is necessary to analyse how sustainable in
general digital nomads and NHR’s are. One aspect that is relevant to
point out is the payment by each individual of his/her “fair share®”
of taxes to at least one of the countries where they operate. In fact,
although within the NHR regime taxpayers are required to be tax
residents of Portugal and are only exempt from taxation on income
that may be taxed in the other source States according to applicable
treaties'®, digital nomads can easily avoid being tax resident in any
country where they operate by juggling with the number of days they
spend there and the different concepts of tax year. Accordingly, the
possibility of determining mandatory tax residency in one country for
digital nomads is something that should be clearly addressed in a spe-
cific tax regime for these individuals.

As mentioned above, the NHR regime envisages a special reduced
PIT rate for qualified professions. Whilst this has a valid reason (to

8. This explains the very generous exemption initially envisaged under the NHR regime
for pensions- leading to double non taxation- and that was changed in some of its features,
in 2020 (by the State Budget Law for that year), following the complaints of several coun-
tries with which Portugal had signed double taxation conventions.

9. L.e., that the tax burden is well distributed among taxpayers and that they pay their part
in it. This is also envisaged by the UN Sustainable Development Goal (SDG) 10 which

aims to reduce inequality within and among countries.

10. Article 81, 4-8, of the Portuguese PIT Code.
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attract much needed talent to the country), it is also worth thinking
if contrarily the legislator should also not think of creating tax hard-
ships or more onerous conditions for those individuals that carry out
professions that harm sustainability. There are already some examples
of this in current legislation, such as the new tax rules for cryptocur-
rencies!! that introduce a much less favourable deduction coefficient!?
for those in the cryptocurrency business that dedicate themselves to
mining. In fact, climate and environmental specialists say that “the
massive energy consumption of cryptocurrency mining threatens to under-
mine decades of progress towards achieving climate goals, and threatens
grids, utilities, communities and rate payers..."”.

[t is also worth noting that digital nomads and NHR individuals
in other instances may have positive contributions towards sustain-
ability and in these circumstances their behaviour should be incen-
tivized from a tax standpoint. For example, when they choose to live
in isolated communities in the interior of Portugal, they are contrib-
uting towards the development and well-being of such communities.
In addition, digital nomads and NHR individuals that sell their furni-
ture and living utensils in second -hand platforms or stores when they
leave the country are contributing to the circular economy'.

Taking all the above in consideration, we propose to research fur-
ther and to envisage a tax framework that protects digital nomads
from the mentioned shortcomings of the current tax legislation and
that promotes tax sustainability. At the same time, we will look at the
NHR regime and its mentioned proposed “replacement” special tax
regimes and see how we can also adjust them in this same direction.

11. Introduced in the PIT Code by the State Budget Law for 2023.
12. A 5% as opposed to a 85% deduction, under article 31, 1 of the Portuguese PIT Code.
13. https://earthjustice.org/feature/cryptocurrency-mining-environmental impacts.

14. “The circular economy is an alternative to traditional linear economies, where we take re-
sources, make things and throw them away. In a circular economy, products are used again and
again, which reduces our use of precious raw materials and cuts CO2 emissions” https:/[www.
weforum.org/agenda/2022/06/what-is-the-circular-economy.
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2. The current Portuguese tax and social security
framework

2.1. Personal Income Tax Aspects

Under the general rules of Article 16 of the PIT Code, individuals are
tax resident in Portugal if they have spent more than 183 days (con-
secutive or not) therein, in any 12-month period starting or ceasing
in the year at stake. In addition, they may still qualify as tax residents
if they have spent less time in Portugal, but have there during any day
of the above mentioned period a home in conditions which may indi-
cate an intention of occupying it and maintaining it as their habitual
place of residency. Under Article 15 (1) of the PIT Code, Portuguese
tax residents are taxed on their worldwide income at rates which may
vary between 14.5% and 53%.

As already mentioned, Portugal has no specific tax rules for digital
nomads, so in principle they will fall under the above general provi-
sions. This means that it will be very difficult for them not to qualify
as Portuguese tax residents with the above mentioned very heavy tax
implications. In fact, it is enough for them to have a home" in Portu-
gal for one day in a 12-month period for them to qualify as Portuguese
tax residents.

Notwithstanding the above, there are two aspects that can attenu-
ate this possibility and its unfavourable tax implications. One of them
is the application of a double tax taxation treaty (DTT) signed by
Portugal and the other country where the individual at stake may also
qualify as tax resident. If the individual in question is in Portugal for
less than 183 days, there is a significant chance that he/she may quali-
fy as tax resident in another country and possibly his/her connections
with this country may be stronger which may justify his/her tax resi-
dence there instead of being double tax resident. The majority of the
tax treaties signed by Portugal envisage a “tie-breaker” clause in their

15. It does not have to be owned, it may be rented.
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initial provisions which is based on the one envisaged in the OECD
Model Tax Convention on Income and on Capital.!¢

As its name indicates, this clause aims to solve tax residency con-
flicts based on the following sequential criteria: place of permanent
residence, centre of vital interests (personal and economic relations),
place of habitual permanence and nationality. If most cases of tax res-
idence conflict, from our experience, are solved based on nationality,
in relation to digital nomads this should definitely be the case. In fact,
the other three preceding criteria are clearly outdated in relation to
the concept of digital nomads, as these usually do not have a perma-
nent or habitual residence and their centre of vital interests is where
they are at the moment.

Based on the above, and although most DTT’s signed by Portugal
are not adapted to the concept and reality of digital nomads, it may
be possible in certain circumstances to avoid Portuguese tax residency
based on them. DTT’s also envisage the elimination of international
double taxation, although this is also possible!” under Portuguese do-
mestic rules.!®

The second aspect that can attenuate the heavy tax burden of dig-
ital nomads that come to Portugal and qualify as tax residents is the
concept of partial tax resident. This possibility exists in Portuguese tax
law since 2015' and in the year of arrival and in the year of departure
to and from Portugal limits the taxation of one’s worldwide income
to the time effectively spent in Portugal during that/those year(s).
Although some specific tax abuse rules®® may apply, partial residency
may help reduce the tax burden and inefficiencies of digital nomads.

16. In Article 4 (2).

17. Not always a reality in practice, as there are many bureaucratic and formal constraints.
18. Article 81 of the PIT Code.

19. Article 16 (3)(4) of the PIT Code.

20. Article 16 (14)(15) (16) of the PIT Code.

424



Digital nomads - Portuguese and international tax aspects (a sustainability approach)

2.2. Social Security Aspects

In terms of Social Security, Portuguese rules do not facilitate the life
of digital nomads coming to Portugal. Under the Social Security Con-
tributive Code?!, for those that are employees, the full salary and many
fringe benefits/allowances are liable to Social Security contributions at
a combined 34.75% rate (11% due by the employee and 23.75% due
by the employer). Self-employed individuals also pay social security in
principle on 70% of their professional income at a 21.4% rate. These
mentioned rates and bases for contributions, both for employed and
self-employed individuals, are unusually high in comparative terms
with other countries.

[t may be possible to come to Portugal and continue to pay Social
Security in the State of the employer under EU law?? or under inter-
national totalization agreements signed by Portugal, but this tempo-
rary possibility (up to a maximum of 5 years) normally implies that
there is a secondment to a Portuguese group company (which in many
situations of digital nomads is not the case).

The same temporary possibility of maintaining contributions in the
EU Member State of origin is also envisaged for self-employed indi-
viduals, but the implementation process is also not an easy one.

In a recent EU Framework Agreement on Telework? (which Por-
tugal signed), there is a ray of hope on rendering the social security sit-
uation of digital nomads in Portugal easier and less onerous, as the leg-
islator proposes the treatment of teleworkers similar to that of border
workers.?* This would allow them to pay social security contributions
in the country of the employer if the work rendered in the country of
residence does not exceed 49% of the total work.

21. Approved by Law 110/2009, of 16 September.

22. EU Regulations 883/2004, of 29 April; 987/2009, of 16 September; 1231/2010, of 24
November; 465/2012, of 22 May.

23. Envisaged in Notice AC 125/22 REV 2, of 14 June 2022
24. Envisaged in Article 16 of the mentioned EU Regulation 883/2004.
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2.3. The Risk of Creating a Permanent Establishment

If an individual works for a company in one country and continues
to work for this same company after moving to another country, he/
she extends the presence of the company in question to the second
country. The same may happen - “mutatis mutandi”- to a business of a
self-employed entrepreneur, moving from one country to another. It is
at this point that the risk of a permanent establishment (PE) appears.

We call it a risk because from a tax and social security standpoint,
this new “entity” (even if not formalized and registered with the com-
petent authorities) may bring upon itself the main tax and social se-
curity obligations that a resident corporate entity has to comply with
(including the payment of corporate tax at the normal rate on income
obtained in that territory, without the assurance of the deductibility of
the general costs allocated by the respective head office).

This can represent a huge risk for a company or group of companies
and it is why, for example, during the pandemic some multinationals
started asking their employees to report the number of days that they
worked remotely from abroad and restricted the amount of days in
question in order to avoid the possibility of generating PE’s in various
countries around the world.

Under Portuguese tax law, PE’s are envisaged both in the PIT?
and in the Corporate Tax Code?®, although the latter treats the sub-
ject more extensively and thus the first remits to it. Accordingly,
under Article 5 (1) of the Corporate Tax Code (CTC), a PE is any
fixed installation through which a commercial, industrial and agri-
cultural activity is exercised. The remaining numbers of this Article
provide some examples of a PE (v.g., a branch, an office, a factory,
a mine, an oil well, etc.) and different minimum periods of perma-
nence (depending on the type of “installation” at stake) in order to
qualify as a PE.

25. In Articles 18 (2)(3) of this Code.
26. In Articles 4 (4)(5) and in Article 5 of this Code.
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The above rule is based on the one envisaged in the OECD Mod-
el Tax Convention on Income and Capital?’, although the CTC is
stricter in terms of the minimum period of permanence which gives
rise to a PE (thus, envisaging shorter periods). The same also happens
vis-a-vis the DTT’s signed by Portugal which in general envisage more
generous periods of permanence for purposes of qualification as a PE
than the mentioned domestic tax provisions?®. Accordingly, invoking
the relevant DTT’s, may in principle protect against/attenuate the
risk of attribution of a PE in the country of residence of the global
mobile employee or entrepreneur.

2.4. Special Tax Regimes

Considering that the Portuguese tax and Social Security framework
do not envisage any specific rules for digital nomads, our only expec-
tation would be that they would find a special regime that embraces
their specific characteristics. In the introductory chapter, we refer to
a special regime for inbound individuals, envisaged in Portuguese tax
law, called the NHR regime.

The NHR regime is envisaged mainly in Articles 16 (Residency)
and 81 (Elimination of international double taxation) of the PIT
Code. It applies to people moving to Portugal that have not been tax
resident in this country for the last 5 years. In addition, it is a tempo-
rary status (for 10 years, consecutive or otherwise) and requires tax
residency in Portugal during those years, under the normal tax resi-
dency requirements envisaged in the law for normal taxpayers.

The main tax benefits of this regime apply to foreign source in-
come that may be exempted from PIT, if the same income may be
taxed in the source country under the provisions of the applicable

27. As envisaged in its Article 5.

28. An exception to this is for example Article 5 (3) d) of the DTT signed between Por-
tugal and Angola which envisages a minimum period of more than 30 days, in order to
deem the existence of a PE, in relation to installations that are meant to explore natural
resources in the other contracting state.
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DTT or (in the absence of a DTT) the mentioned OECD Model
Convention. An exception to this rule applies in relation to for-
eign source pensions®” to which currently a 10% PIT tax rate ap-
plies (initially foreign pensions were exempted, resulting in double
non-taxation, as most tax treaties allocate exclusive taxing rights to
the country of residence).

In relation to Portuguese source income, NHR’s are taxed in the
same way as normal tax residents in Portugal with the exception of
those whose professional activities qualify as “high value added pro-
fessions”. For these, a 20% flat rate applies to their employment or
self-employment income derived from these professions. The reason
behind such benefit is the attraction of high skilled professionals to
Portugal which is an essential factor for the development of the Por-
tuguese economy.

The above special tax regime, although not specifically designed for
digital nomads, helped to provide a reasonable tax framework for this
type of mobile individuals in terms of PIT (although it did not solve
the PE risk and the Social Security situation). In fact, in terms of PIT,
most of their foreign source income could benefit from an exemption
in Portugal if it was taxable in the source country (thus eliminating
most double taxation problems). In addition, the fact that the NHR
status applies for 10 years, which may be non-consecutive, allows the
digital nomads to come, leave and return to Portugal during this pe-
riod, benefitting from the status whenever they qualify as Portuguese
tax residents.

However, the NHR regime will soon cease to apply and with its
revocation will also end the possibility of using it to improve the tax
situation of digital nomads coming to Portugal. In fact, the budget
proposal for 2024 approved in general by the Portuguese Parliament
revoked the NHR regime from 2024 onward, by introducing amend-
ments to the referred Articles 16 and 81 of the PIT Code. This was

clearly not expected and we understand that it is mostly a political

29. The reason for this exception is the promotion of residential tourism in Portugal.
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decision® taken hastily due to the pressure of the housing crisis in
Portugal.

The above 2024 budget proposal, possibly to appease investors,
replaces the NHR regime with two tax incentives of a clearly more
restrictive nature. The first of these incentives mirrors most features
of the NHR regime, but as its name indicates (“Tax Incentive to Sci-
entific Research and Innovation”) it only applies to specific university
professors, researchers and individuals working under specific qualified
contracts for productive investments under the Tax Investment Code.
Therefore, it excludes many digital nomads not qualifying under the
mentioned professions/roles.

The second proposed tax incentive transformed a previous tempo-
rary tax incentive, applicable to ex-residents that returned to Portu-
gal’!} in such a way that it can now also be viewed as an alternative
to the NHR regime. In fact, this tax incentive, which consists of the
PIT taxation at the general rates of only 50% of the employment and
self-employment income received during 5 years, was extended up to
2026 and no longer requires prior tax residency in Portugal. There-
fore, it may be an alternative to the NHR regime for those coming to
Portugal in the near future.

Notwithstanding these legal requirements, the new regime should
not work very well for digital nomads, as it cannot be used in a
non-consecutive timeframe (as currently the NHR regime can and,
thus, allows travelling back and forth). As the proposal for this tax
incentive is not yet approved by Parliament in final terms, it would
be great if the possibility of using this incentive in a non-consecutive
manner, during its 5 year period could be introduced in the final legal

30. It is not based on any analytical study on the balance between the advantages and
drawbacks of this tax benefit, both in terms of tax revenues and positive economic impact
in general. This study, as a basis of the decision to keep or not this incentive, was recom-
mended by the group of experts that studied Portuguese tax benefits in 2019 and is now
being suggested by tax professors and company directors in the Portuguese market.

31. “Programa Regressar”, envisaged in Article 12-A of the PIT Code.
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provision. This could be a possibility of improving the tax situation in
Portugal of digital nomads in the near future.

Finally, it is clear that the proposed revocation of the NHR regime
and its replacement by the two above proposed tax incentives renders
Portugal less competitive from a tax standpoint and, as far as we can
see, does nothing towards the direct promotion of sustainability as

would be desirable.

3. International tax aspects

As mentioned in the previous section of this paper, the tax treaties,
EU Social Security Regulations and totalization agreements mostly
helped digital nomads coming to Portugal because, in general, they
go beyond and are more generous than the domestic tax and Social
Security provisions.

The above being said it is clear that these legal documents are not
designed and provide an adequate framework for digital nomads*?. In
fact, the Articles on tax residence, permanent establishment, employ-
ment income and self-employment income in tax treaties signed by
Portugal®are based on concepts such as “permanent home”, “habitual
abode”, “physical presence”,” fixed base” which either do not apply to
digital nomads or need to be clarified in order to facilitate their appli-
cation to them.

As mentioned, some countries grant exemptions from PIT, in gen-
eral up to a year, in order to attract digital nomads. Such exemptions
mainly avoid double taxation problems.

32. On this matter, BERETTA, Giorgio. “Work on the Move”: Rethinking Taxation of
Labour Income under Tax Treaties, The Lisbon International & European Tax Law Seminars,
71,2022, 41-48.

33. Mostly based in Articles 4, 5, ex-14 and 15 of the mentioned OECD Model Tax Con-

vention on Income and Capital.
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Some academics, like Professor Avi-Yonah?*, in a recent webinar
organized by the ACTL”, proposed that a tax regime, based on na-
tionality as opposed to physical presence (very much like the US tax
regime applicable to US nationals), apply to digital nomads. The ex-
ception to this rule would be when the state of which the individuals
were nationals of was not a democracy, in order to avoid sending tax
revenues to a non-democratic country. This regime would avoid the
loss of tax revenue and tax fraud, which can occur in relation to digi-
tal nomads in the absence of a clear and adjusted national and inter-
national tax and Social Security framework.

4, Conclusions

Based on the above, we may conclude that Portugal does not have a
tax and Social Security framework adjusted to digital nomads. It cre-
ated a digital nomads visa, but there is lack of articulation with the
tax and Social Security applicable rules (a very common Portuguese
problem between different public- and sometimes also private- en-
tities which tend to work in silos). The proposed revocation of the
NHR regime (capable of providing some support to digital nomads)
and the replacement by two proposed limited tax incentives render
the situation even worse in our perspective.

From an international tax standpoint, the panorama is not much
better as most tax treaties, to which Portugal is a party, envisage out-
dated concepts, in general, not easily applicable to the tax reality of
digital nomads.

Currently we understand that it would be important to prefer-
ably maintain the NHR regime or, if not feasible, to introduce im-
provements to the two proposed replacement incentives, as described

34. AVI-YONAH, Reuven. And Yet It Moves: Taxation and Labour Mobility in the 21st
Century. University of Michigan Law & Economics Research Paper No. 12-008, 2012.

35. ACTL- Amsterdam Centre for Tax Law.
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above. We also recommend the revision of the tax treaties in order to
reflect the new concepts of labour and mobility.

Finally, it is important to bear in mind that the absence of an ad-
equate framework for digital nomads is not a sustainable situation in
itself as it may lead to situations of non-compliance, non-reporting
of income and loss of tax revenues, with the related implications in
terms of inequality and lack of governance. Therefore, we find it most
important to rapidly put an end to this situation.
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Politicas fiscais em matéria de habitag¢ao —
Das reformas fiscais do final do século XX
ao ‘Programa Mais Habita¢io’ e a Lei
do Orcamento do Estado para 2024

Catarina Gomes Correia, Joana Tavares de Oliveira
e Maria Inés Cotrim

Resumo: Portugal atravessa uma (nova) crise na habita¢do. O objeti-
vo do presente artigo é, de forma resumida, proceder a uma descri¢do
da evolu¢io histérica das politicas fiscais em matéria de habitacio,
desde as reformas do final do século XX até a aprovagio do denomina-
do “Programa Mais Habita¢do” e da Lei do Or¢camento do Estado para
2024, bem como realizar uma andlise comparativa sobre a evoluc¢io
histérica de tais politicas fiscais em matéria de habitacio.

Palavras-chave: habitacio; fiscalidade; politicas fiscais.

Abstract: Portugal is going through a (new) housing crisis. The aim of
this article is to briefly describe the historical evolution of tax policies
on housing, from the reforms at the end of the 20th century to the
approval of the so-called “Mais Habita¢do Programme” and the State
Budget Law for 2024, as well as to carry out a comparative analysis of
the historical evolution of such tax policies on housing.

Keywords: housing; taxation; tax policies.
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1. Introducao

Portugal atravessa uma (nova) crise na habitacio. A nossa anilise
nio se deterd nos motivos ou causas que conduziram a essa crise,
mas no conjunto das medidas fiscais aprovadas com o objetivo de
solucionar tal crise.

O direito a habitagio é um direito constitucionalmente consagra-
do, sendo uma tarefa fundamental do Estado promover o direito a
habitacio.

Na prossecugio dessa tarefa, o Estado pode munir-se do sistema
fiscal, encarado historicamente como forte aliado da politica de ha-
bita¢do, no sentido de conformar ou incentivar comportamentos nos
cidaddos que promovam e assegurem uma maior justica e igualdade
social.

Assim, o objetivo do presente artigo ¢, de forma resumida, pro-
ceder a uma descri¢ido da evolucio histérica das politicas fiscais em
matéria de habitacdo, desde as reformas do final do século XX até
a aprovacio do denominado “Programa Mais Habitacdo” e da Lei
do Orgamento do Estado para 2024, bem como realizar uma and-
lise comparativa sobre a evolu¢io histérica de tais politicas fiscais
em matéria de habita¢do. Nio se pretende fazer um levantamento
exaustivo, mas antes enunciar as principais medidas e os seus resul-
tados conhecidos.

A andlise histérica das politicas fiscais com influéncia na habita-
¢Ao permitird também constatar que a crise que se vive atualmente
ndo é inédita, sendo um constante desafio adaptar a legislacdo vigen-
te a realidade social e econdmica que se vive.

O presente artigo ndo pretende julgar acerca da justica ou razoa-
bilidade das politicas adotadas, mas sobretudo efetuar uma andlise
comparativa entre as medidas do passado e as medidas recentemente
aprovadas e a existéncia ou nio de uma identidade entre as mesmas.
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2. Resumo histérico das principais medidas fiscais relativas
a habitacio

2.1. Final da Década de 80 e Década de 90 do Século XX

O final dos anos 80 veio trazer uma profunda reforma na tributacio
do rendimento com a criacio do Imposto sobre o Rendimento das
Pessoas Singulares (IRS) e Imposto sobre o Rendimento das Pessoas
Coletivas (IRC)!.

A cria¢do do novo sistema de tributa¢io do rendimento veio de-
terminar a existéncia de um imposto global “tnico” por contraposi¢io
aos correspondentes impostos cedulares que o antecederam?. Estes no-
vOs impostos estruturam-se em torno do conceito de rendimento-a-
créscimo por contraposicio ao conceito de rendimento-produto que
servia de referéncia basilar aos impostos substituidos.

Em matéria de rendimentos prediais a base de incidéncia tributa-
ria do novo IRS veio incluir apenas os rendimentos efetivamente au-
feridos de prédios arrendados afastando a tributagio de rendimentos
presumidos com base no valor locativo ou nas rendas fundidrias dos
prédios ndo arrendados.

Assim se pretendia cumprir, em matéria de tributacio de rendimen-
tos das pessoas singulares, o disposto non.° 1 artigo 106.° da Constitui-
¢do da Republica Portuguesa (na versdo original de 1976): “O sistema
fiscal serd estruturado por lei, com wista a reparticdo igualitdria da riqueza
e dos rendimentos e a satisfacdo das necessidades financeiras do Estado.” .

A Reforma Fiscal de 1989 determinou ainda a cria¢io da Contri-
buicio Autdrquica’ incidente sobre o valor patrimonial de prédios rus-
ticos e urbanos. Esta nova contribuicdo justificou-se “(...) ndo sé por

1. Através do Decreto-Lei n.® 442-A/88 e do Decreto-Lei n.° 442-B/88, ambos de 30 de
novembro, respetivamente.

2. Imposto Profissional, Contribui¢io Predial, Contribui¢io Industrial, Imposto sobre a
inddstria agricola, Imposto de capitais e Imposto de mais-valias, bem como o Imposto com-
plementar, substituidos pelo IRS e pelo IRC, respetivamente.

3. Decreto-Lei n.° 442-C/88, de 30 de novembro.
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imperativos decorrentes de reforcar imediatamente o financiamento fiscal
das autarquias locais que a partir de 1989 sofreriam a perda de receita mu-
nicipal imputdvel aos extintos impostos locais da contribuicdo predial riistica
e urbana e do imposto de mais-valias, cujos rendimentos passaram a ser
englobados nos novos impostos estaduais sobre o rendimento (IRS e IRC),
mas ainda por que sendo principio estruturante da reforma, a tributacdo
dos rendimentos efectivos, com exclusdo dos rendimentos imputados aos
prédios afectos ao uso préprio pelos respetivos proprietdrios, como sucedia
no imposto predial extinto, dai decorreria que os prédios ndo arrendados ou
ndo cedidos a terceiro a titulo oneroso, ndo produzindo rendimento efectivo,
deixariam de ser tributados (...)"*.

A tributacio estdtica do patriménio alavanca-se no principio do
beneficio, assumindo como contrapartida dos proprietdrios as “(...)
obras e servicos que a colectividade lhes proporciona.”.

A nova contribui¢io passa a incidir, ndo sobre o valor do rendi-
mento periédico dos prédios, mas sobre o valor do préprio prédio. Ora,
para que esta contribui¢io cumprisse o seu propdsito era necessario
que fosse implementado um sistema fidvel de avaliacdo predial, a falta
de um cadastro predial construido com base no novo paradigma tri-
butério.

Com efeito, relativamente a este novo imposto, o legislador assu-
miu, ab initio®, que “(...) o seu desejdvel éxito ficard dependente da existén-
cia de um sistema correcto e frequentemente actualizado de avaliacées, sob
pena de termos uma tributacdo iniqua e geradora de distorcdes, em relacdo
a qual se dard um compreensivel fendmeno de rejeicdo, e ainda uma fon-
te insatisfatéria de receitas, face as necessidades crescentes dos municipios
portugueses.” Afirmando ainda que “Assim se justificam as diligéncias que
estdo a ser feitas para o estabelecimento de procedimentos mais adequados,
que virdo a constar de um Cédigo das Avaliacdes (devendo vir também a ser
objecto de diploma auténomo a matéria das matrizes). Serd através destes

4. Cf. NUNO SA GOMES, «Consideragdes em torno da Contribuicio Predial Autérqui-
ca», in Revista Ciéncia e Técnica Fiscal n.® 385, p4g. 7 e seguintes.

5. Cf. §3 don.® 1 do preAmbulo do Cédigo da Contribui¢io Autdrquica
6. Cf. n.° 7 do preAmbulo do Cédigo da Contribui¢io Autdrquica
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procedimentos que se estabelecerd o valor tributdvel dos prédios, para efeitos
da aplicacdo da contribuicdo predial e ainda de outras formas tributdrias,
como a sisa, o imposto sobre as sucessoes e doacdes e ainda o IRS e o0 IRC,
em relacdo as mais-valias a eles sujeitos, podendo ainda, desejavelmente,
servir de base a objectivos ndo fiscais.”

A verdade, porém, é que naquele contexto histérico a aprovacgio de
um modelo de avaliacio com base em valores de mercado dos prédios
ndo se revelou possivel, tendo o legislador optado por “(...) estabelecer
um regime transitério (no decreto-lei de aprovacdo), nos termos do qual a
contribuicdo autdrquica serd, entretanto, aplicada aos valores capitaliza-
dos dos rendimentos constantes das matrizes, procedendo-se, além disso,
a uma actualizacdo automdtica destes valores. Estabeleceu-se este regime
como consequéncia da impossibilidade referida, mas poderd vir a revelar-se
vantajoso que a introducdo do novo imposto ndo seja influenciada, logo no
primeiro ano de aplicacdo, pelo novo sistema de avaliacdes”’.

Este regime transitério constava do artigo 8.° do Decreto-Lei n.°
442-C/88, de 30 de novembro, que estabelecia, no seu n.® 1, que “En-
quanto ndo entrar em vigor o Cédigo das Avaliacdes, os prédios continua-
rdo a ser avaliados segundo as correspondentes regras do Cédigo da Con-
tribuicdo Predial e do Imposto sobre a Indiistria Agricola, aprovado pelo
Decreto-Lei n.” 45104, de 1 de Julho de 1963, determinando-se o seu
valor tributdvel de acordo com o disposto nos n.os 1 dos artigos 6.° ¢ 7.°
do presente decreto-lei.”, remetendo-se, no seu n.° 2, para o Cédigo da
Sisa e do Imposto sobre as Sucessdes e Doagdes no caso de terrenos
para a construgao.

A Contribuicio Autérquica foi criada com base num sistema tem-
pordrio de avaliacio dual que partia da conversdo do valor de rendi-
mento coletdvel de cada prédio para efeitos de Contribuicio Predial,
estabelecido com base na ultima declara¢io de rendas para prédios
arrendados ou renda potencial para prédios ndo arrendados, multipli-
cado por 15 para prédios urbanos e 20 para prédios rusticos. De notar
que o valor locativo dos prédios ndo arrendados era estabelecido por

7. Ponto 7 do preAmbulo do Cédigo da Contribuigio Autédrquica.

439



NOVA Tax Research Series

referéncia a outros prédios arrendados, em regime de liberdade con-
tratual, de preferéncia na mesma localidade e que pudessem constituir
termo de comparagio (cf. regra 7% do artigo 144.° do Cédigo da Con-
tribuicio Predial e do Imposto sobre a Indudstria Agricola).

Até a sua exting¢io, a Contribui¢io Autdrquica nfo viu a publica-
¢io do Codigo das Avaliagdes.

No que respeita a tributa¢io do patriménio imobilidrio no momen-
to da sua transa¢fo, onerosa ou gratuita, o valor patrimonial tributério
constante das matrizes prediais constitufa referéncia para a liquidacio
quer do Imposto Municipal de Sisa, sempre que fosse superior ao valor
da transacfio, quer do Imposto Sobre Sucessdes e Doagdes.

No «Projecto de Reforma da Tributagio do Patriménio»®, a CO-
MISSAO DE REFORMA DA TRIBUTACAO DO PATRIMONIO®
avalia negativamente a situacio do cadastro predial e a sua relevancia
para uma eficiente tributacio do patriménio imobilidrio afirmando que
“As matrizes portuguesas, de tdo antigas, por um lado, e de tdo imperfei-
tas, por outro, ndo espelham, na esmagadora maioria dos casos, a presente
realidade fisica, funcional e econémica dos nossos iméveis urbanos. Com
efeito, o regime juridico vigente baseia-se num sistema de valorizacdo imo-
bilidria criado para uma sociedade com um verdadeiro mercado destinado ao
arrendamento. Reduzido este mercado a uma dimensdo pouco significativa,
foi minguando, mesmo nas grandes cidades o termo de referéncia basilar da
[6gica da valorizacdo imobilidria. E, ainda nesse mercado, com uma enor-
me dispersdo de valores impeditiva da aplicacdo de tal critério: ou se trata
de rendas muito antigas que, por forca do regime legal que as condiciona,
se tornam iniiteis; ou de rendas muito modernas, mas poucas, colocadas no
polo oposto devido a algum grau de exagero utilizado preventivamente pelos
senhorios”.

A desatualizacio do valor patrimonial tributdrio dos iméveis, que
deveria constituir uma valvula de seguranca na liquidacio dos im-
postos sobre a sua transmissdo, tornou-se inoperante. Referindo-se as

8. COMISSAO DE REFORMA DA TRIBUTACAO DO PATRIMONIO, in Ciéncia e
Técnica Fiscal, n.° 182, Lisboa: Centro de Estudos Fiscais, 1999, pdgs.61 e seguintes.

9. Criada a 3 de setembro de 1997.
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Gltimas décadas de vigéncia da Sisa e do Imposto sobre as Sucessdes e
Doagdes, JOSE MARIA PIRESY, afirma que “Era assim que o sistema
funcionava, com uma evasdo fiscal generalizada (...) e com um Estado
impotente para a combater por falta de um sistema de avaliacdes eficiente.”

O sistema de avalia¢io era assegurado subjetivamente por comis-
soes de avalia¢do, admitindo-se que, nos Gltimos anos de vigéncia da
Contribui¢io Autdrquica, o desvio tipico do valor patrimonial tribu-
tario dos prédios face ao valor de mercado seria de cerca de menos
40%11.

Esta situaciio tinha necessariamente reflexos em sede de tributacio
do rendimento pois 2 omissio de declaracio de valores de aquisi¢io
por parte do comprador correspondia a omissio de declaracio de valo-
res de venda por parte dos vendedores, relevantes para o apuramento
e tributacio de mais-valias imobilidrias.

De meados da década de 80 até ao final da década de 90 foram va-
rias as iniciativas legislativas impulsionadoras do crédito a habitacio,
com reflexos evidentes na industria da construcio civil.

O Decreto-Lei n.° 328-B/86, de 30 de setembro, marca o inicio da
coexisténcia de 3 regimes de crédito a habitacdo: o regime geral; o
regime bonificado e o regime jovem bonificado.

Com a gradual descida das taxas de juro durante a década de 90 e
aumento do endividamento das familias, a bonificacio dos créditos a
habitacio é reduzida. Os regimes bonificados de crédito a habitacio
acabam por ser revogados pelo Decreto-Lei n.® 305/2003, de 9 de de-
zembro.

Destaque-se ainda como impulsionador da poupanga destinada a
compra de habitacio prépria, a criacio das contas poupanca-habita-
¢io pelo Decreto-Lei n.® 35/86, de 3 de marco, mais tarde regulada
pelo Decreto-Lei n.® 27/2001, de 3 de fevereiro, a que estavam asso-
ciados beneficios fiscais!'?.

10. In «Ligdes de Impostos sobre o Patriménio e do Selo», Almedina, 2015, 3.* ed., pag. 35.
11. Cf. JOSE MARIA PIRES, op cit. pag. 35.

12. Previstos inicialmente no Decreto-Lei n.° 382/89, de 6 de novembro (sob a forma de
isencdo de IRS quanto aos juros ativos e deduciio a coleta do IRS dos montantes aplicados
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Desde a criaciio do IRS que se prevé a possibilidade de diferimento
da tributacio das mais-valias auferidas em razdo da aliena¢do de im6-
veis para habitacio do sujeito passivo ou do seu agregado familiar por
via do reinvestimento do respetivo valor de realizacio.

A partir de 1998 e até 20127 era admitida uma deducio a cole-
ta, com limites, dos juros e amortizacdes de dividas contraidas com
a aquisi¢do, construcio ou beneficiagio de imdveis para habitacio
prépria e permanente ou arrendamento devidamente comprovado,
para habitacio permanente do arrendatério, com exce¢do das amor-
tizagdes realizadas por mobilizacio dos saldos das contas poupanca-
-habitacio.

As prestagdes devidas em resultado de contratos celebrados com
cooperativas de habitacio ou no Ambito do regime de compras em
grupo, para a aquisicio de iméveis destinados a habitacio prépria e
permanente ou arrendamento para habitacio permanente do arrenda-
tdrio, na parte correspondente a juros e amortizacio da divida benefi-
ciavam igualmente deste regime.

Semelhante dedu¢io era admitida em relacio as importancias li-
quidas de subsidios ou comparticipagdes oficiais suportadas a titulo de
renda pelo arrendatério de prédio urbano ou da sua fracio auténoma
para fins de habitacio permanente, quando referentes a contratos ce-
lebrados ao abrigo do Regime do Arrendamento Urbano'.

Os anos 90 foram também palco para uma reformulacio do Regi-
me do Arrendamento Urbano, introduzida pelo Decreto-Lei n.® 321-
B/90, de 15 de outubro. Interessante notar a resenha histérica contida
no preAmbulo deste diploma que d4 conta do (a esta data) centendrio
e crénico mecanismo de congelamento de rendas de contratos antigos

com determinados limites) e depois no préprio Decreto-Lei n.® 27/2001, de 3 de fevereiro
(sob a forma de deduciio a coleta do IRS dos montantes aplicados e isencio de ISD sobre
as transmissdes por morte a favor do conjuge, filhos dos saldos das contas poupanga-hab-
itacdo).

13. E ap6s essa data para contratos de crédito a habitacio celebrados até 31.12.2011.

14. Passando a prever-se, a partir de 2001, esta dedu¢io também em relag¢iio a rendas
pagas ao abrigo de contratos de locacfo financeira para os mesmos fins, na parte em que
nfo constitufssem amortiza¢io do capital.
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em Lisboa e Porto, ao qual era ja imputado o reconhecido efeito de
inflacionar as rendas dos novos contratos®.

Nio s6 o mercado de aquisi¢io de habita¢do, mas também o mer-
cado do arrendamento foi impulsionado com apoios estatais promo-
vidos pelo Decreto-Lei n.® 68/86, de 27 de margo, que previa trés
tipos de regime de renda: o regime geral de renda; o regime especial
e ainda um regime especial para arrendatdrios deficientes. Na década
de 90 foi ainda criado, através do Decreto-Lei n.® 162/92, de 5 de
agosto, um incentivo ao arrendamento especifico para jovens arren-
datdrios.

No que respeita 2 promocio da reabilitacio do parque habitacio-
nal e centros histéricos hd que destacar o papel desempenhado pelo
Regime Especial de Comparticipa¢io na Recuperacio de Iméveis Ar-
rendados (RECRIA) instituido pelo Decreto-Lei n.® 4/88, de 14 de

janeiro.
2.2. Década de 2000 do Século XXI

Na década de 2000, ocorreram grandes mudancas ao nivel da tributa-
¢io do patriménio. Em 2000 é aprovado o Cédigo do Imposto do Selo
e em 2003 ¢ aprovada a Reforma da Tributacio do Patriménio. Neste
Ambito, é importante também contextualizar a aprovacio do Novo
Regime de Arrendamento Urbano, em 2006. Por fim, assinala-se em
2008/2009 uma nova vaga de incentivos fiscais a reabilitacio urbana.

15. Destaca-se a seguinte passagem sobre o estado do mercado habitacional em meados da
década de 70: “Nas vésperas da Revolucdo de 1974, havia numerosas rendas, em Lisboa e no
Porto, que ndo eram actualizadas desde o imediato pds-guerra. Ora, como foi afirmado em 1966
pelo entdo Ministro da Justica, em comunicacdo a Assembleia Nacional, o artigo 10.° do diplo-
ma preambular do Cédigo Civil devia ser meramente transitério, por «o beneficio concedido aos
antigos inquilinos de Lisboa e do Porto estar no fundo a ser pago, com larga soma de juros, pelos
nowos arrendatdrios, de quem os proprietdrios exigem (até certo ponto justificadamente, dada a
estagnagcdo forcada do contrato) rendas que sdo excessivas para o padrdo médio das remuneragoes
do trabalho». Acresce ainda, continuou ele, que «da inalterabilidade das rendas, no mercado em
permanente evolucdo, hd-de resultar por forca a progressiva deterioracdo de wma parcela nao
despicienda do patriménio imobilidrio nacional, fenédmeno a que os poderes priblicos ndo devem
assistir impassiveis»” .

443



NOVA Tax Research Series

Abordamos de seguida os aspetos mais importantes de cada uma dessas
etapas.

2.2.1. Aprovacdo do Cédigo do Imposto do Selo em 2000

Em 1 de margo de 2000 entra em vigor o novo Cddigo do Imposto do
Selo, aprovado pela Lei n.® 150/99, de 11 de setembro. O Imposto do
Selo, o mais antigo imposto do sistema fiscal portugués'®, até entdo vi-
gente sob a forma do Cédigo de Imposto do Selo de 1926, sofreu uma
profunda transformacio em 2000, alterando-se significativamente o
seu ambito de incidéncia, o qual ja havia sofrido alteragdes também
aquando da entrada em vigor do IVA em Portugal em 1986.

Com a Reforma de 2000, o Imposto do Selo passa de ser um im-
posto sobre documentos para passar a ser um imposto sobre operagdes
que, revelando rendimento ou riqueza, ndo estejam abrangidas por ou-
tras normas fiscais (cf. PREAMBULO). Passa a atender-se a “substincia
econdmica” das operagdes, principio que encontrava respaldo legal
na Lei Geral Tributdria, aprovada no ano anterior, em 1999, fazendo
ruir todo o edificio ancestral de matriz essencialmente formalista (cF.
Carros LoBo, «As operagdes financeiras no Imposto do Selo: enqua-
dramento constitucional e fiscal», in Revista de Financas Puablicas e
Direito Fiscal).

Embora a Reforma de 2000 ndo impacte, pelo menos diretamente,
nas politicas de habitac¢do, patriménio e arrendamento, ndo deixa de
constituir mais um marco importante na formag¢io do sistema fiscal
portugués como o conhecemos nos dias de hoje.

Merece especial relevo a alteracio da filosofia de tributac¢do do cré-
dito, que passou a recair sobre a sua utilizagio e ja no sobre a celebra-
¢io do respetivo negdcio juridico de concessdo.

Com a reforma da tributa¢do do patriménio, o Cédigo do Imposto do
Selo sofreu uma profunda remodelacio. A decisdo de abolir o imposto
sobre as sucessdes e doagdes relativo as transmissdes gratuitas a favor
de herdeiros legitimarios tornou injustificivel a manuten¢io de um

16. Remonta ao século XVII (1660).
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Coédigo destinado a tributar apenas as restantes transmissdes gratuitas.
Essas transmissdes passaram, a partir de entdo, a ser tri-
butadas em imposto do selo, pelo que o Cdédigo teve de
ser ajustado e dotado das normas necessirias a esse fim.
Mas esta reforma nio se limita a introduzir no Cédigo as normas do
antigo imposto sobre as sucessdes e doacdes. Antes pelo contririo, in-
troduz outras altera¢des na tributaciio das transmissdes gratuitas.

A Reforma do Patriménio de 2003, de que falaremos de seguida,
incorporou no novo Cédigo do Imposto de Selo a tributac¢io das trans-
missOes gratuitas, introduzindo neste Ambito uma isen¢fo para as ope-
ragoes entre herdeiros legitimarios.

2.2.2. Reforma da Tributacdo do Patriménio em 2003

Foi com o Decreto-Lei n.® 287/2003, de 12 de novembro, que foram
aprovados os Codigos do IMI e do IMTY, tendo sido revogados o Co-
digo da Contribui¢io Predial, o Cédigo da Contribui¢io Autérquica e
o Cédigo do Imposto Municipal da Sisa e do Imposto sobre as Suces-
soes e Doagdes.

Com a aprovagio do Cédigo do IMI, institui-se um sistema de ava-
liagdes dos prédios assente no valor de mercado, rompendo-se com o
anterior regime de avaliacio em func¢io do rendimento normal (ren-
dimento gerado ou suscetivel de ser gerado, por cada prédio) — o que
era de mais facil determinacio nos prédios arrendados, ndo tanto nos
prédios nio arrendados'®.

Até 2003, portanto, vigorava um sistema de avaliagio baseado
no rendimento gerado pelos prédios, o qual havia sido concebido e

17. Cédigos do Imposto Municipal sobre Iméveis - CIMI - e do Imposto Municipal sobre as
Transmissdes Onerosas de Iméveis - CIMT

18. A avalia¢io em fun¢iio do rendimento normal, no caso de prédios ndo arrendados, era
baseada numa presunciio de renda possivel, o que era altamente subjetivo e muito pouco
sustentado. Nestes casos, a tributa¢io ndo ocorria sobre o rendimento real e efetivo, mas
sobre o rendimento normal ou potencial, o rendimento-padrdo. Como vimos acima, em
1989, com a Reforma da Tributacio do Rendimento e a aprovacio do Cédigo do IRS,
abandonou-se o modelo do rendimento normal, consagrando-se como regra a tributagio do
rendimento real e efetivo.

445



NOVA Tax Research Series

implementado por Salazar, em 1929, e mais tarde consagrado no Co-
digo da Contribui¢io Predial e do Imposto sobre a Inddstria Agricola
(CCPIIA) em 1963". Historicamente, os impostos que incidiam sobre
o0 acervo imobilidrio eram impostos sobre o rendimento, e nio impos-
tos sobre o patriménio.

S6 com a Constitui¢io de 1976, é que o patriménio imobilidrio pas-
sa a ser tributado numa 6tica de manifestacio de riqueza, e ndo numa
6tica de manifestacio de rendimento.?®

Nas palavras de ]OSE MARIA PIRES, “(...) o modelo de determi-
nacdo do valor patrimonial nos termos da antiga Contribuicdo Autdrquica
assentava num regime de determinacdo autoritdria do rendimento normal,
e estava claramente desajustado dos principios constitucionais da Constitui-
¢do de 1976. Na verdade, a inexisténcia de regras objetivas de avaliacdo
dos prédios ndo arrendados e a inexisténcia de um mercado livre de arren-
damento em Portugal (...) tornavam também os valores patrimoniais dos
iméveis muito afastados da realidade do mercado (...)" (cf. «Licdes de
Impostos sobre o Patriménio e o Selo», Almedina, 2015, 3.% ed., pag.
27). Também CASALTA NABAIS considerava que a tributac¢do do
patriménio anterior a reforma de 2003 nio respeitava os principios
constitucionais (cf. «Estudos de Direito Fiscal», Almedina, 2005, pag.
124).

Como referimos , em 2003, o valor patrimonial tributdrio dos pré-
dios passa entdo a basear-se no valor de mercado, tendo em conta as
condic¢des de mercado e a forma como este valoriza as caracteristicas
especificas do prédio e da sua situacio.

19. O CCPIIA obrigava os proprietdrios dos prédios arrendados a entregar uma declaracio
caso ocorresse alguma alteracio ao valor da renda e com base nessa declaragiio era atual-
izada a matriz do prédio e o valor sujeito a imposto. J4 para os prédios ndo arrendados, ndo
havia uma atualiza¢io automdtica anual (subsequente ao ano de constru¢io). A atualizacio
de valor que ocorresse tinha sempre que partir da iniciativa da administracio tributéria
e era muito esporddica. Conforme nota JOSE MARIA PIRES, a atualizacio nem sequer
acompanhava a inflacio, o que contribuiu, ao longo dos anos, para uma forte erosao dos
valores patrimoniais (ob.cit., p. 38).

20. Artigo 103.°,n.° 1: “O sistema fiscal visa a satisfacdo das necessidades financeiras do Estado
e outras entidades priblicas e uma reparticdo justa dos rendimentos e da riqueza.”
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Esse valor de mercado, que ja se vinha advogando, deveria ser cal-
culado com base em pardmetros como “(...) a drea, a localizacdo, o
destino do iméwel, a antiguidade, porventura majorado e minorado com
referéncia a elementos mais subjetivos, como certas infraestruturas que va-
lorizem ou desvalorizem o iméwel.” (cf. VASCO VALDEZ, «Os impos-
tos sobre o patriménio — situaciio atual e perspetivas futuras», Revista
Fisco, n.° 101/102, pag. 72).

O novo regime de avaliacio, mais objetivo e previsivel (assente em
regras de determinacio de valor pré-definidas) vai mais de encontro
ao estabelecido no artigo 104.°, n.° 3, da Constitui¢io da Reptblica
Portuguesa, “A tributacdo do patriménio deve contribuir para a igualdade
entre os cidaddos.”

A entrada em vigor do novo sistema de avaliagdes do Codigo do
IMI foi faseada, tendo entrado de imediato em vigor para os prédios
novos, e para os prédios ja existentes apds a sua transmissio.

Posteriormente, um dos dominios mais importantes onde se fizeram
sentir os efeitos do sistema de avaliagdes do Codigo do IMI foi no
Novo Regime do Arrendamento Urbano (NRAU), aprovado pela Lei
n.° 6/2006, de 27 de fevereiro, a qual veio permitir a atualizacdo das
rendas antigas e consagrou o sistema de avaliacdes do Cédigo do IMI
como a referéncia para a determinacio do valor maximo das novas
rendas a aplicar.

Conforme nota JOSE MARIA PIRES, a prévia reforma do sistema
de avaliagdes foi importante neste processo de atualizacio de rendas
porquanto “(...) um processo deste tipo, em que o quadro legal permite a
atualizacdo de rendas congeladas hd vdrios anos ou mesmo décadas, é sempre
um processo com um elevado potencial de conflito (...). A introducdo no
modelo de um sistema de avaliacdes objetivo, transparente e que estd para
além da vontade e dos interesses particulares de cada wma das partes no con-
trato de arrendamento, na determinacdo da nova renda, corresponde a essa
necessidade de pacificacdo e objetividade.” (cf. ob.cit., pdg. 31). Alids, essa
mesma preocupacio vem expressa na Exposicio de Motivos do NRAU.

Foram também essas razdes de seguranca, objetividade e previsibi-
lidade que levaram o legislador a adotar tal modelo para determinar o
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valor de venda dos iméveis penhorados (em 2007 e em 2008, seja nas
execugdes fiscais, seja nas execugdes civis).

S6 em 2011, com a Lei n.® 60-A/2011, quando foi determinada por
lei a avaliacdo geral de todos os prédios que a essa data ainda nio ti-
vessem sido avaliados nos termos no Cédigo do IMI, € que se concluiu
esse longo processo de atualizacio dos valores patrimoniais tributdrios
dos prédios no territério nacional.

Feita a devida resenha e contextualizacdo histérica, ndo ha ddvidas
de que o anterior modelo da Contribuicio Predial e da Contribuicio
Autdrquica ndo eram conformes com a Constitui¢io de 1976 e, mes-
mo antes, eram ineficientes e geradoras de injusticas relativas entre
os contribuintes, na medida em que tributava de forma desigual os
titulares de prédios antigos e de prédios novos*! e era muito permeavel
a fraude e evasio fiscal (também neste sentido, JOSE MARIA PIRES,
ob. cit., pdg. 35). Alids, no limite, dois prédios iguais e com a mesma
localizacio, podiam ter valores de avaliacio completamente diferen-
tes (ob.cit., pag. 37).

Nota ainda o Autor que, para além da ostensiva discriminacio e
injustica fiscal, o panorama a data desincentivava a renovacio do
parque imobilidrio, porque dela resultaria uma nova avalia¢do, com
a inerente subida do imposto. No fundo, “(...) o sistema beneficiava a
degradacdo dos iméweis (...)” (ob.cit., p. 40).

O PreAmbulo do diploma que aprova o Cédigo do IMI é neste cons-
pecto deveras pertinente:

“Hd muito tempo que se formou na sociedade portuguesa um largo con-
senso acerca do cardcter profundamente injusto do regime actual de tri-
butacdo estdtica do patriménio imobilidrio. Esse consenso é extensivo

21. Os titulares de prédios novos seriam discriminados por pagar um imposto proporcional-
mente superior pela simples razio de os seus prédios terem sido recentemente avaliados
porque o foram aquando a sua constru¢do. Por outro lado, prosperavam os titulares dos
prédios antigos, que ndo viam atualizacio de valor hd quase décadas, e por essa razio, podi-
am nem pagar qualquer imposto, porque o valor ficava abaixo do minimo legal.
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a identificacdo das causas do problema, a saber, a profunda desactua-
lizacdo das matrizes prediais e a inadequacdo do sistema de avaliacoes
prediais.

Embora o Cédigo da Contribuicdo Autdrquica tenha entrado em vig-
or em 1 de Janeiro de 1989, o sistema de avaliacdes vigente é ainda o
do velho Cédigo da Contribuicdo Predial e do Imposto Sobre a Indiistria
Agricola, de 1963, que em grande parte manteve o sistema do Cddigo
da Contribuicdo Predial de 1913.

O sistema de avaliacdes até agora vigente foi criado para uma socie-
dade que ja ndo existe, de economia rural e onde a riqueza imobilidria
era predominantemente riistica. Por essa razdo, o regime legal de aval-
iacdo da propriedade urbana é profundamente lacunar e desajustado da
realidade actual.

A enorme wvalorizacdo nominal dos iméveis, em especial dos prédios
urbanos habitacionais, comerciais e terrenos para construcdo, por efei-
to de sucessivos processos inflacionistas e da aceleracdo do crescimento
econémico do Pais nos tiltimos 30 anos, minaram a estrutura e a coerén-
cia do actual sistema de tributacdo.

A combinacdo destes factores conduziu a distorcdes e iniquidades,
incompativeis com um sistema fiscal justo e moderno e, sobretudo, a
uma situacdo de sobretributacdo dos prédios novos ao lado de uma desa-
justada subtributacdo dos prédios antigos.

Mantém-se, no entanto, plenamente actuais as razoes que, aquando
da reforma de 1988-1989, levaram a criacdo de um imposto sobre o
valor patrimonial dos imdveis, com a receita a reverter a favor dos mu-
nicipios, baseado predominantemente no principio do beneficio.

Porém, a profundidade das alteracdes a introduzir é de tal ordem que
se entendeu, em lugar da contribuicdo autdrquica, criar o imposto mu-
nicipal sobre iméveis (IMI), terminologia de resto mais adequada para
designar a realidade tributdria em causa, para além de que existem out-
ros tributos que tém as autarquias como seus sujeitos activos.

(...) Com este Cédigo opera-se uma profunda reforma do sistema
de avaliacdo da propriedade, em especial da propriedade urbana. Pela
primeira vez em Portugal, o sistema fiscal passa a ser dotado de um
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quadro legal de avaliagdes totalmente assente em factores objectivos, de
grande simplicidade e coeréncia interna, e sem espaco para a subjectivi-
dade e discricionariedade do avaliador.

E também um sistema simples e menos oneroso, que permitird uma
rapidex muito maior no procedimento de avaliacdo.

(...) Os objectivos fundamentais das alteracdes propostas sdo, pois,
o de criar um nowo sistema de determinacdo do valor patrimonial dos
iméveis, o de actualizar os seus valores e o de repartir de forma mais
justa a tributacdo da propriedade imobilidria, principalmente no plano
intergeracional.

De referir também que outro dos objectivos principais a alcancar é o
da rdapida melhoria do nivel de equidade. Tal desiderato é prosseguido,
enquanto ndo for determinada a avaliacdo geral, através da actualizacdo
imediata dos valores patrimoniais tributdrios (...).”

Assim, a Reforma de 2003 terd sido fundamental para o alcancar de
um sistema de tributagdo mais justo e equitativo e para ajustar o valor
do patriménio imobilidrio a realidade econdémica atual.

Outro dos aspetos importantes da Reforma de 2003 foi a diminui-
¢io da taxa de tributagio das transmissdes onerosas de iméveis (da
anterior SISA para o atual IMT), com o objetivo de fomentar as tran-
sagdes de imdveis e, por essa via, promover a renovagio do parque
imobilidrio?’.

Conforme decorre do PreAmbulo do Cédigo do IMT,

“Quanto a determinacdo do valor tributdvel, observa-se que passa a ser
determinado segundo as regras previstas pelo novo regime de avaliacdes
previsto no Cédigo do Imposto Municipal sobre Iméuweis, (...) obtendo-
-se assim garantias de actualizacdo, de objectividade e de uniformidade
dos valores oficiais dos iméveis que se transmitam (...).

22. Vasco VaLbez, “Aspectos Gerais da Reforma da Tributagdo do Patriménio”, in C.T.E n.°
408, Outubro-Dezembro 2002 e JoZo Ricarpo CatariNo, “Aspectos Relevantes do Novo
Regime de Avaliagdo da Propriedade Urbana para Fins Fiscais”, Revista Fisco 119 (2005).
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As elevadas taxas do anterior imposto municipal de sisa e a ausén-
cia de qualquer correspondéncia credivel entre os valores matriciais da
esmagadora maioria dos prédios e os valores praticados no mercado
imobilidrio, a que se aliava a convergéncia de interesses entre alienan-
tes e adquirentes, vinham gerando um endémico e elevado grau de fuga
fiscal (...).

Em matéria de taxas, procede-se a uma descida muito significativa
dos seus valores nominais, o que, em simultaneo com a actualizacdo
dos escaldes, originard uma clara diminuicdo da carga fiscal relativa as
aquisicoes de iméweis. Esta reducdo da tributacdo serd uma realidade
mesmo considerando que o incremento patrimonial resultante da apli-
cacdo das novas regras de avaliacdo aproximard os valores patrimoniais
a cerca de 80% a 90% dos valores de mercado destes mesmos bens.”

Como ja se mencionou, a degradacio dos edificios e a necessidade
de renovacio do parque imobilidrio era uma das maiores preocupacdes
a data.

Por essa razio, outra das novidades fundamentais trazidas pela Re-
forma de 2003 foi a criagdo da denominada “primeira vaga” de incen-
tivos fiscais a reabilitacio urbana, com a introdugfo, a data, do entdo
artigo 40.°-A no Estatuto dos Beneficios Fiscais.

Nos termos do referido preceito, eram criados dois beneficios fiscais:
isencio de IMI durante dois anos para prédios reabilitados e isen¢io
de IMT para a aquisi¢io com o objetivo de reabilitacio.

Outros beneficios fiscais introduzidos com a Reforma de 2003 con-
sistiram na sobejamente conhecida isen¢io de IMI durante 3 anos na
aquisicao de habitacio prépria e permanente (cf. atual artigo 46.° do
EBF) e a isen¢io de IMI para prédios de reduzido valor patrimonial de
sujeitos passivos de baixos rendimentos.

2.2.3. Novo Regime do Arrendamento Urbano (NRAU) em 2006

Outra das razdes que impedia a renovacio do parque imobilidrio e con-
tribufa para a sua degradaciio prendia-se com a legislacio que impedia
os senhorios de atualizarem as suas rendas, logo, desincentivando-os
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totalmente de efetuarem obras de conservagio e manutencgio dos pré-
dios arrendados.

Por essa razdo, e ja imbuido do progresso alcancado com a Reforma
de 2003, o legislador aprovou a Lei n.° 6/2006, de 27 de fevereiro,
que teve como primordial objetivo a atualizacio das rendas degrada-
das para valores de mercado, em consonAncia com as novas regras de
determinacio do valor patrimonial tributério dos prédios.

Com efeito, os objetivos prosseguidos prendiam-se com a promo¢io
do “(...) mercado de arrendamento para a habitacdo, criando um alternati-
va, econdémica e real, a aquisicdo de casa prépria; proporcionar a mobilida-
de dos cidaddos, em especial dos mais jovens, permitindo a sua adequacdo
as necessidades do mercado de trabalho; incentivar a reabilitacdo urbana,
criando em consequéncia condi¢bes para o regresso da populacdo ao cen-
tro das cidades; encorajar a racional utilizacdo dos recursos habitacionais
disponiveis, através da colocacdo no mercado de arrendamento dos fogos
vagos e de uso sazonal; proporcionar o aumento da qualidade habitacional,
por via do incentivo a recuperacdo dos fogos degradados (...)” (cf. JORGE
BACELAR GOUVEIA, «Arrendamento Urbano, Constitui¢io e Jus-
tica — Perspectivas de Direito Constitucional e de Direito Processual»,
Lisboa, O Espirito das Leis, 2004, p.134).

Porém, conforme decorre do préprio Portal da Habitacdo?, “(...) a
reforma do arrendamento urbano de 2006 ndo conseguiu dar uma resposta
suficiente aos principais problemas com que se debate o arrendamento urba-
no, especialmente os relacionados com os contratos com rendas anteriores
a 1990, com a dificuldade de realizacdo de obras de reabilitacdo em imdveis
arrendados e com um complexo e moroso procedimento de despejo.”

Com efeito, “(...) Apesar da boa intencdo da alteracdo legislativa, estes
mecanismos de actualizacdo de rendas mostraram-se ineficazes derivado aos
elevadissimos custos que eram exigidos aos senhorios para poderem proceder a
tal, e ndo s6, pois tratava-se de um processo moroso e burocrdtico, permane-
cendo a grande maioria dos contrato antigos com as rendas por actualizar. Nos
contratos antigos manteve-se ainda a proibicdo de deniincia pelo senhorio.

23. Disponivel em: http://www.portaldahabitacao.pt
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Pelo exposto, a reforma de 2006 também ndo atingiu os objectivos que visa-
va cumprir. Os contratos antigos mantiveram-se vinculisticos, perdurando os
entraves a dinamizacdo do mercado de arrendamento, bem como o envelheci-
mento do parque edificado. Comecou-se entdo a sentir necessidade de uma re-
forma mais ampla. Necessidade essa que aumentou com a crise financeira in-
ternacional de 2007 que também se repercutiu no sector imobilidrio ao colocar
elevadas restricdes ao recurso ao crédito, responsdvel por uma enorme fatia da
divida externa privada de Portugal. A percentagem de iméveis arrendados no
pais permanecia uma das mais baixas da Europa.” (cf. MONica FiLipa Mo-
RAIS DA SiLva, «O Regime Transitério da Nova Lei do Arrendamento
Urbano», Dissertacio de Mestrado, Coimbra, 2014, pagina 22).

Conforme nota JOSE MARIA PIRES, ao abrigo da Reforma de
2006, o nimero de contratos com rendas congeladas que foram atua-
lizadas ascendeu somente a 3.036, num universo de 255.000. “Nao
sdo conhecidos estudos que expliquem esse aparente insucesso, mas o facto
de a reforma de 2006 fazer depender a atualizacdo da renda da avaliacdo
para efeitos fiscais, e de a data da sua entrada em vigor ser ainda escasso o
niimero de prédios avaliados nos termos do CIMI, pode ter sido uma das
causas.” (ob.cit., pagina 157).

Uma nota adicional para salientar que, também no NRAU surgia a
preocupacio pela reabilitacio urbana. No referido diploma, previa-se
que a atualizacdio da renda pelo senhorio pressupunha que o prédio
tivesse um estado de conservagio minimo. A determina¢io do coe-
ficiente de conservaciio era efetuada apds a avalia¢io nos termos do
Codigo do IMI (cf. artigo 35.° NRAU).

Em 2012, ¢ aprovada uma nova Reforma do Arrendamento Urba-
no, de que falaremos melhor adiante.

2.2.4. Incentivos fiscais a reabilitacdo urbana de 2008 e de 2009

Ap6s a aprovagio do NRAU, foi aprovado um Regime Extraordinério
de Apoio a Reabilitagdo Urbana, com a Lei do Or¢amento de Estado
para 2008 (Lei n.® 67-A/2007, de 31/12). Este regime foi mais tarde
integrado no Estatuto dos Beneficios Fiscais, com a Lei do Orgamento

do Estado para 2009 (Lei n.° 64-A/2008, de 31/12).
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Introduzido em 2008, inicialmente pensado para ser um regime
temporario, visando um fenémeno generalizado e acelerado de reabili-
tacfo urbana e que estaria concretizado findo esse periodo transitério,
acabou por se tornar um regime mais estdvel e permanente, integran-
do o EBE em 2009, sendo af ainda mais alargado.

Para os prédios que fossem entdo objeto de reabilitacio urbana, ve-
rificadas determinadas condi¢des, estabelecidas no entdo artigo 71.°
do EBE estavam previstos, designadamente, os seguintes beneficios
fiscais:

i. Isencdo de IMI durante cinco anos, renovavel por mais cinco
anos;

ii. Isencio de IMT na primeira aquisi¢cio do imével reabilitado,
quando destinado a habitacio prépria e permanente;

iii. Isencdo de IRC para os rendimentos obtidos por fundos de inves-
timento imobilidrio, constituidos entre 1.1.2008 e 31.12.2012,
desde que 75% ou mais dos seus ativos sejam bens iméveis sujei-
tos a a¢des de reabilitacio urbana;

iv. Taxas reduzidas de tributacio em sede de IRS e IRC na detencio
e transmissdo de unidades de participacio em fundos de investi-
mento imobilidrio;

v. Deducio a coleta de IRS de 30% dos encargos incorridos com
reabilitacdo de iméveis;

vi. Taxas reduzidas de tributacio de rendimentos prediais e de
mais-valias para titulares de prédios objeto de reabilitacio.

Por esta altura, sdo também atualizadas as normas de incentivos
fiscais a reabilitacdo urbana previstas em sede de IVA, para as emprei-
tadas de reabilitacio urbana, que beneficiam da taxa reduzida de 6%.

Ja desde 1999 que a Lista | anexa ao Cdédigo do IVA, na verba 2,
previa a aplicacio da taxa reduzida de IVA as empreitadas de constru-
¢Ao, beneficiacio ou conservacio de imdveis realizadas no Ambito do
Regime Especial de Comparticipacio na Recuperacio de Imdveis Ar-
rendados (RECRIA), tendo sido acrescentadas ao longo dos anos e até
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a Lei do Orcamento de Estado para 2008%* novas realidades como as
empreitadas de construcio, beneficiacio ou conservacio de iméveis rea-
lizadas no Ambito do Regime de Apoio a2 Recuperacio Habitacional em
dreas Urbanas Antigas (REHABITA), assim como do Regime Especial
de Comparticipagio e Financiamento na Recuperacio de Prédios Urba-
nos em Regime de Propriedade Horizontal (RECRIPH) e do Programa
SOLARH aprovado pelo Decreto-Lei n® 7/99, de 8 de Janeiro.

2.2.5. O regime dos Fundos e sociedades de investimento imobilidrio

para arrendamento habitacional (FIIAH e SIIAH) de 2009
Com a Lei do Orgamento do Estado para 2009 (Lei n.® 64-A/2008,

de 31/12), foi criado o regime especial aplicdvel aos fundos de inves-
timento imobilidrio para arrendamento habitacional (FITAH) e as so-
ciedades de investimento imobilidrio para arrendamento habitacional
(SIIAH).

O referido regime contemplava uma série de beneficios fiscais para

os ditos FIIAH e SITAH, com dura¢io de 5 anos, a saber:

e [sencio de IRC;

e [sencio de IRS e IRC quanto aos rendimentos respeitantes a
unidades de participac¢o nos referidos fundos de investimento,
pagos ou colocados a disposi¢io dos respetivos titulares, quer
seja por distribui¢do ou reembolso, excluindo o saldo positivo
entre as mais-valias e as menos-valias resultantes da alienacio
das unidades de participagio;

® [sencdo de IRS quanto as mais-valias resultantes da transmissdo
de im6veis destinados a habita¢io prépria a favor dos referidos
fundos de investimento, que ocorra por for¢a da conversio do di-
reito de propriedade desses imdveis num direito de arrendamento;

® Deducio a coleta das importincias suportadas pelos arrendata-
rios dos iméveis dos fundos de investimento em resultado da

24. Que passou a remeter para o conceito de reabilitacio urbana definido em diploma
préprio.
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conversio de um direito de propriedade de um imével num di-
reito de arrendamento;

¢ [sencio de IMI, enquanto se mantiverem na carteira do FIIAH,
para os prédios urbanos destinados ao arrendamento para ha-
bitacio permanente que integrem o patriménio dos fundos de
investimento;

e [sencio de IMT nas aquisi¢des de prédios urbanos ou de fra-
¢Oes auténomas de prédios urbanos destinados exclusivamente
a arrendamento para habitacio permanente, pelos fundos de
investimento e nas aquisi¢cdes de prédios urbanos ou de fracdes
auténomas de prédios urbanos destinados a habitacio prépria
e permanente, em resultado do exercicio da op¢io de compra
pelos arrendatdrios dos iméveis que integram o patriménio dos
fundos de investimento;

¢ [sencio de Imposto do Selo em todos os atos praticados, desde
que conexos com a transmissdo dos prédios urbanos destinados
a habitacio permanente que ocorra por for¢a da conversio do
direito de propriedade desses iméveis num direito de arrenda-
mento sobre os mesmos, bem como com o exercicio da op¢io
de compra.

O regime tem vindo a ser prorrogado, sendo que, mais recentemen-
te, a Lei n-° 75-B/2020, de 31 de dezembro (Lei do Or¢amento do
Estado para 2021) prorrogou-o até 31 de dezembro de 2025.

Quanto aos motivos que presidiram a criacio do regime fiscal es-
pecial para os FIIAH: “(...) constituem um mecanismo claro de apoio a
banca e as familias, face aos problemas emergentes do aumento das taxas de
juros e ao jd referido crédito “mal parado” das instituicdes de crédito, per-
mitindo assim a conversdo das prestacdes de crédito a habitacdo pagas pelos
clientes das instituicdes de crédito (a titulo de proprietdrios dos iméveis) no
pagamento de rendas relativamente a esses mesmos iméveis (em funcdo da
alteracdo da titularidade dos mesmos pelos FIIAH), acompanhado sempre
de uma opcdo de compra sobre o imével cuja propriedade se transmitiu.” (cf.

FILIPE ROMAO e MAFALDA ALVES, «Os fundos de investimento
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imobilidrio como medida de combate a crise econdmica e financeira»,
2010, Vida Imobilidria, n.® 143).

O texto que serve de base a proposta do Or¢amento do Estado para
2009 refere que “Com esta iniciativa pretende-se criar um estimulo adicio-
nal ao mercado do arrendamento urbano em Portugal, (...). Deste modo,
pretende-se criar as condicdes necessdrias, a colocacdo dos iméveis no mer-
cado de arrendamento e permitir, ainda, as familias oneradas com as pres-
tacdes dos empréstimos a habitacdo, alienar o respetivo imével ao fundo ou
a sociedade, com reducdo dos respetivos encargos, substituindo-os por uma
renda de valor inferior aquela prestacdo e mantendo uma opcdo de compra
sobre o iméwel que arrendem ao fundo.”

Em 11 de julho de 2023, o Supremo Tribunal Administrativo profe-
riu 0 Acérdio Uniformizador de Jurisprudéncia n.® 3/2023, no sentido
de que as isengdes fiscais dos n.> 6 (IMI), 7 (IMT) e 8 (IS) do artigo
8.° do regime juridico dos FIIAH, na sua redaciio original, derivada da
Lei n.® 64-A/2008, de 31/12 (LOE 2009), devem ser interpretadas no
sentido de que estdo sujeitas a condicfio resolutiva de efetiva destina-
¢do do imével a arrendamento para habitacio permanente, ficando
aqueles beneficios fiscais sem efeito se o imdvel vier a ser alienado sem
ter sido arrendado ou sem que o Ministro das Finangas autorize a sua
alienacio.

Conforme decorre do referido aresto, “(...) o enquadramento deste
regime juridico no respetivo contexto socioeconémico de 2008-2009 permi-
te compreender que, (...) a finalidade de interesse priblico a prosseguir com
este regime fiscal mais favordvel era a de assegurar a continuidade do aces-
so a habitacdo das familias que se viram em situacdo econémica dificil no
contexto da crise financeira internacional, origindria da crise do subprime,
que tinha tido inicio em 2007, nos EUA. O objetivo do regime juridico era
(...) apoiar estas familias através de um regime de beneficios fiscais por via
do IRS e por via da conversdo dos empréstimos em arrendamentos gracas ao
incentivo instituido a favor dos FIIAH. Ora, se estes fundos ndo chegassem
a arrendar os imdweis ficaria frustrado o objetivo desta politica econdmica
e fiscal e, mais do que isso, no que no aqui releva em termos juridicos, tor-
nar-se-ia injustificada a despesa fiscal a favor de certas entidades. Também
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por essa razdo este seria um resultado interpretativo inadmissivel a luz do
disposto no n.° 3 do artigo 14.° da LGT, que impde uma definicdo clara
dos objetivos dos beneficios fiscais.”

2.3. Década de 2010

Na década de 2010, Portugal continua a ter um sector particularmente
vasto de alojamento ocupado pelos respetivos proprietérios e a en-
frentar dificuldades relacionadas com habitacdes degradadas, a dete-
rioracio de parte do parque habitacional publico, a sobrelotacio das
casas ptblicas e a auséncia de investimento em politicas de habitacio
publica®.

Além disso, as reformas da década anterior nfo atingiram os resul-
tados desejados no setor do arrendamento privado, que continuava em
declinio.

A crise financeira global chegou, também, a Portugal e obrigou a
disciplina do Programa de Assisténcia Econémica e Financeira cuja
implementacio ocorreu a partir de meados de 2011 e durou até 2014,
tendo sido supervisionada pela Troika, constituida pela Comissdo Eu-
ropeia (“CE”), o Banco Central Europeu (“BCE”) e o Fundo Moneta-
rio Internacional (“FMI”).

No Memorando de Entendimento da Troika®® foi incluido um pon-
to especialmente dedicado as questdes habitacionais, com o objetivo
de melhorar o acesso das familias 2 habitaciio e a qualidade da mesma,
dando especial aten¢io ao mercado de arrendamento?’.

Tal como na década anterior, s3o identificaveis, portanto, trés gran-
des eixos de acdo: a habitacio social, a reabilitacio urbana e a dinami-
zacdo do mercado de arrendamento.

25. HABITACAO: CEM ANOS DE POLITICAS PUBLICAS EM PORTUGAL, 1918-
2018, A politica de habitacio em Portugal de 2002 a 2017, publicado pelo Instituto da
Habitacio e da Reabilitacio Urbana.

26. “PORTUGAL: MEMORANDUM OF UNDERSTANDING ON SPECIFIC ECO-
NOMIC POLICY CONDITIONALITY”, de 3 de maio de 2011.

27. Ponto 6. do Memorando de Entendimento.
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2.3.1. Awvdliacdo Geral dos Prédios

Apesar de o Decreto-Lei n.® 287/2003, de 12 de novembro, acima
analisado, prever a conclusio da avalia¢do geral no prazo de 10 anos
(i.e., até 2013), foi apenas com o Memorando de Entendimento cele-
brado com a Troika que o processo foi devidamente impulsionado?®®,
com o intuito de aproximar o valor patrimonial tributdvel dos imdveis
do seu valor de mercado.

O quadro juridico da avalia¢do geral foi aprovado através da Lei
n.® 60-A/2011, de 30 de novembro, e a avaliacio foi desencadeada
pela administracdo fiscal no infcio de 2012. JOSE MARIA PIRES
sistematiza as caracteristicas do regime da avaliagio em cinco prin-
cipios: (i) o “principio da identidade”, na medida em que no método de
determinac@o do VPT se utilizou os mesmos coeficientes e o modelo
previsto no Cédigo do IMI (ex. localiza¢do, qualidade e conforto,
vetustez); (ii) o “principio da oficiosidade”, tendo o processo sido de-
sencadeado oficiosamente pela administracio fiscal, sem iniciativa
do sujeito passivo; (iii) o “principio da simplicidade e da desmaterializa-
¢do”, dispensando-se os sujeitos passivos da apresentacdo da decla-
racdo Modelo 1 do IMI, privilegiando-se as notificagdes eletrénicas,
adotando-se um procedimento de segunda avalia¢do simplificado e
dispensando-se as vistorias; (iv) o “principio do gradualismo”, com-
pensando-se o inevitdvel aumento do VPT com a aplica¢io de taxas
de IMI mais baixas aos prédios avaliados e com a aplica¢io de um re-
gime transitério para evitar um aumento demasiado abrupto do IMI
a pagar pelos sujeitos passivos; (v) o “principio da celeridade e do prag-
matismo”, patentes, nomeadamente, na fixagio de um prazo maximo
de 60 dias para a conclusio do procedimento e no envio oficioso de
plantas pelas cAmaras municipais (cf. ob.cit., pag. 167-170).

28. O Governo comprometeu-se a rever o quadro para a avaliacio do parque habitacional
e de terrenos para fins fiscais e a apresentar medidas para (i) garantir que, no final de 2012,
o valor tributdvel de todas as propriedades estava préximo do valor de mercado e (ii) que
a avalia¢io do imével fosse atualizada regularmente (a cada ano para imdveis comerciais e
uma vez a cada trés anos para imdveis residenciais, conforme previsto na lei).
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2.3.2. Reforma do Arrendamento Urbano

Também por imposi¢io da Troika, Portugal procedeu a revisdo do
regime juridico do arrendamento urbano®, o que ocorreu através da
Lein® 31/2012, de 14 de agosto de 2012°°. Com a sua aprovacio, pre-
tendeu-se dar cumprimento as obrigagdes assumidas no Ambito do Me-
morando de Entendimento de dinamizar o mercado do arrendamento,
promovendo a liberdade das partes na estipulacio das regras relativas
a duracio dos contratos de arrendamento, a atualizagio de rendas de
contratos anteriores a 1990, a reabilitacio dos iméveis arrendados e a
celeridade dos procedimentos de despejo, de forma a permitir a rdpida
recolocac¢io dos iméveis no mercado de arrendamento.

O facto de, em 2012, j4 estar em fase de conclusio a avaliagio geral
dos prédios nos termos do Cédigo do IMI facilitou o processo de atua-
lizacdo das rendas, que deixou de estar dependente da intervenc¢io da
administragfo tributéria e passou a depender da vontade das partes. O
VPT passou a ser relevante apenas para contratos anteriores a 1990 e
em casos excecionais, para protec¢io dos mais vulnerdveis: (i) inexis-
téncia de acordo entre as partes relativamente ao valor da renda, ou
(ii) idade do arrendatdrio superior a 65 anos, (iii) incapacidade do ar-
rendatdrio superior a 60%, ou (iv) arrendatario titular de rendimento
bruto corrigido inferior a cinco vezes o valor do rendimento minimo
nacional anual.

29. Refere-se no ponto 6.1. do Memorando de Entendimento: “The Government will present
measures to amend the New Urban Lease Act Law 6/2006 to ensure balanced rights and obliga-
tions of landlords and tenants, considering the socially vulnerable. [(Q3-2011] This plan will lead
to draft legislation to be submitted to Parliament by [Q4-2011]. In particular, the reform plan will
introduce measures to: i) broaden the conditions under which renegotiation of open-ended residen-
tial leases can take place, including to limit the possibility of transmitting the contract to furst degree
relatives; i) introduce a framework to improve households’ access to housing by phasing out rent
control mechanisms, considering the socially vulnerable; iii) reduce the prior notice for termination
of leases for landlords; i) provide for an extrajudicial eviction procedure for breach of contract,
aiming at shortening the eviction time to three months; and v) strengthen the use of the existing
extrajudicial procedures for cases of division of inherited property.”

30. Entretanto alterada pela Lei n.® 79/2014, de 19 de dezembro, pela Lei n.° 43/2017, de
14 de junho, e pela Lei n°13/2019, de 12 de fevereiro.

460


https://dre.pt/application/dir/pdf1sdip/2012/08/15700/0441104452.pdf%29

Politicas fiscais em matéria de habita¢io — Das reformas fiscais do final do século XX

Por outro lado, o Memorando de Entendimento imp6s a ado-
¢do de medidas de incentivo ao arrendamento que, de algum modo,
pretendia igualar os beneficios atribuidos a quem adquire habitacio
prépria. Embora ndo tenham sido totalmente adotadas durante o
periodo do Programa (2011-2014), foram sendo progressivamente
implementadas e reforcadas medidas que passaram pelo IRS, pelo

IMT e pelo IMI:

a. a partir de 2012 eliminou-se a dedutibilidade, em sede de IRS,
dos juros de créditos relacionados com habita¢io prépria e per-
manente, mantendo-se a deduc¢io apenas para juros de dividas
por contratos celebrados até 31 de dezembro de 2011;

b. desde 2015, é aplicdvel uma deducio em IRS de 15% das rendas
suportadas pelo sujeito passivo, embora esteja determinado um
limite maximo de deducio;

c. desde 2019, de forma a incentivar os senhorios a colocarem
iméveis no mercado para arrendamento de longa duracio, fo-
ram implementadas taxas reduzidas de IRS para os contratos
celebrados por periodos iguais ou superiores a dois anos, sendo
aplicdveis taxas varidveis entre 26% e 10% (em vez da taxa
geral de 28%), consoante a sua duracio;

d. O IMI relativo a propriedades devolutas ou ndo arrendadas foi
agravado.

2.3.3. Nova Geragao de Politicas de Habitacdo

Em 2017, os efeitos das medidas adotadas ndo tinham ainda alterado
a tendéncia da década anterior: em Portugal, a propriedade de casa
prépria continuava a ser de 74%, o mercado de arrendamento corres-
pondia a 17% e a habitacio social a 2%°!.

Nesse ano, o Governo apresentou um pacote de medidas, a que
deu o nome de “Nova Geragdo de Politicas de Habitacdo”, com o qual

31. P4gina 91 do relatério “The state of housing in the EU 2017”; publicado pela Housing
Europe (2017).
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pretendia reforcar a promocio e seguran¢a’’ no arrendamento, ini-
ciada pela Estratégia Nacional para a Habitacio (ENH) aprovada em
2015.

No ambito da Nova Geracio de Politicas de Habitac¢do, o Governo
aprovou o Decreto-Lei n.® 68/2019, de 22 de maio, que cria o Pro-
grama de Arrendamento Acessivel (“PAA”), o qual entrou em vigor
a 1 de julho de 2019. De acordo com o preAmbulo, “O Programa de
Arrendamento Acesstvel é um programa de politica de habitacdo, de adesdo
voluntdria, que visa promover uma oferta alargada de habitacdo para ar-
rendamento a precos reduzidos, a disponibilizar de acordo com uma taxa de
esforco compativel com os rendimentos dos agregados familiares.”

O PPA introduziu incentivos direcionados aos proprietarios, permi-
tindo aos senhorios beneficiar da isencio total de IRS e de IRC sobre
os rendimentos prediais. Para isso, os contratos de arrendamento tém,
nomeadamente, de ter um prazo minimo de 5 anos (ou de 9 meses, no
caso dos arrendamentos a estudantes) e o valor das rendas tem de ser
20% inferior aos precos de mercado e ndo representar taxas de esforco
superiores a 35% para os arrendatérios. Além disso, é necessario haver
um contrato de seguro.

Outro incentivo previsto para a coloca¢io de casas em arrenda-
mento acessivel é 0 [IVA a 6% em construgdes para arrendamento com
rendas acessiveis durante, pelo menos, 25 anos.

3. A presente década (2020-), o programa Mais Habitacio
e a Lei do Orcamento do Estado para 2024

Chegados a década de 2020, é possivel tracar a evolugio do mercado
habitacional em termos de propriedade dos ocupantes (“casa prépria”)
e em termos de outra entidade proprietdria (ocupantes arrendatdrios
ou nenhum ocupante). Veja-se:

32. P4gina 17 da publica¢iio do programa “Para uma nova geraco de politicas de habitagio
- Sentido estratégico, objetivos e instrumentos de atuacio”, outubro de 2017, disponivel
para consulta em ficheiro.aspx (portugal.gov.pt).
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Ja em 1996, em relatério divulgado pelo Parlamento Europeu rela-
tivo as politicas da habitacio, referia-se que Portugal tinha um sector
particularmente vasto de alojamento ocupado pelos respetivos pro-
prietdrios, ao passo que o nimero de alojamentos para arrendamen-
to de caricter social era minimo, sendo o sector de arrendamento de
“modesta qualidade”, de cardcter privado e em declinio. De acordo
com o mesmo relatério, a despesa publica com a politica relativa a
habitacdo era inferior a 1% do PIB*.

Esta tendéncia poders ser explicada pela flexibilizacdo do acesso ao
crédito a habitacfo e a descida das taxas de juros ao redor dos anos 90
e, bem assim, possivelmente, dado o apontado “favorecimento” fiscal
dado a aquisi¢io de imdveis.

De acordo com os dados conhecidos, a preponderincia da aquisi¢io
de casa prépria ainda se mantém.

Todavia, nos Gltimos anos, agravou-se a dificuldade da classe média
e das novas geragdes em acederem a habita¢do prépria ou arrendada,
devido as elevadas taxas de esforco, bem como ao “encarecimento” do
mercado do arrendamento, sobretudo nos principais centros urbanos.

As consequéncias de uma situaciio de pandemia®, acresceu a in-
certeza decorrente do deflagrar de uma guerra na Europa, o aumento

33. Relatério disponivel através do link A POLITICA DE HABITACAO NOS ESTA-
DOS-MEMBROS DA UE (europa.eu)

34. Em 30 de janeiro de 2020, a Organizacio Mundial de Satde (“OMS”) decretou a COV-
ID-19 como uma Emergéncia de Satde Pdblica de Importancia Internacional (“ESPII”)
e em 11 de marco de 2020, o diretor-geral da OMS anunciou que a COVID-19 estava
caracterizada como uma pandemia. A 5 de maio de 2023, a OMS declarou o fim da ESPII.
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constante das taxas de inflacio e das taxas de juro, com o consequen-
te aumento das prestacdes do crédito a habitacio.

Para dar resposta as atuais necessidades habitacionais, o Governo
langou um novo pacote de medidas, desta vez o programa intitulado
“Mais Habitacdo”, que incluiu algumas medidas de cardter fiscal.

De forma a incentivar o arrendamento para habita¢io permanen-
te, o Mais Habitac¢do veio reduzir a taxa de tributacdo de rendimen-
tos prediais, em sede de IRS, decorrentes de arrendamento habita-
cional de longa duracgio, para taxas que variam entre 25% e 5%. A
taxa especial, por sua vez, desce de 28% para 25%.

Acresce a introduciio de isencio em sede de IRS e IRC dos ren-
dimentos prediais decorrentes de contratos de arrendamento que
resultem da transferéncia para arrendamento, para habita¢io perma-
nente, de imdveis afetos a exploracio de estabelecimentos de aloja-
mento local e a isen¢io de IMT e de IMI no Ambito do Programa de
Apoio ao Arrendamento®®. Prevé-se, também, uma isencido de IRS
relativamente as mais-valias decorrentes da alienacdo de iméveis ao
Estado.

Por outro lado, apesar de se manter a nfo tributacio de mais-
-valias decorrentes da venda de habitacio prépria e permanente
em caso de reinvestimento noutra habita¢io prépria e permanen-
te, alterou-se a redacio da lei relativamente a trés requisitos, que
tornaram a aplica¢do do regime mais restrita por determinarem um
periodo minimo de utiliza¢io da habitacdo alienada’’, implemen-
tarem um hiato temporal para a utilizacio do mesmo regime’® e por

35. Lei n.® 56/2023, de 6 de outubro.

36. Para além de outras medidas de cardter ndo fiscal, como o arrendamento for¢ado (que
colocou dividas acerca da sua constitucionalidade) ou o limite a atualizacio de rendas e a
criacio de um apoio ao arrendamento acessivel.

37. Passou a exigir-se que o imével transmitido tenha sido destinado a habita¢fio prépria
e permanente do sujeito passivo ou do agregado familiar nos 24 meses anteriores a trans-
missdo (a redaciio anterior ndo fazia qualquer referéncia ao conceito de domicilio fiscal para
efeitos deste regime).

38. Tornou-se necessaria a comprovacgio daquele requisito pela fixacio do domicilio fiscal
neste imdvel (até a entrada em vigor do Mais Habitacdo, nfio se encontrava estabelecido
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fazerem coincidir a habitacio prépria e permanente com o domici-
lio fiscal®.

Em sede de IMI, agravaram-se as taxas aplicdveis aos prédios ur-
banos ou fragdes auténomas devolutas hd mais de 1 ano, prédios
em rufnas, e terrenos para constru¢o inseridos no solo urbano cuja
qualificacio atribua aptiddo para o uso habitacional, sempre que se
localizem em zonas de pressdo urbanistica, e em sede de IVA a apli-
cacio da taxa reduzida de 6% foi alargada as empreitadas de cons-
trucio ou reabilitacio de iméveis de habitacio para arrendamento
acessivel.

Foram limitados os beneficios fiscais para fundos de investimento
imobilidrio, excluindo-se de tais beneficios os fundos constituidos
entre 1 de janeiro de 2008 e 31 de dezembro de 2013 em que, pelo
menos 75%, dos seus ativos sejam bens imdveis sujeitos a acdes de
reabilitacio realizadas nas dreas de reabilitacio urbana.

E criada uma Contribuicio Extraordindria sobre os apartamen-
tos em Alojamento Local (CEAL). Ficam excluidas da obrigacio
de pagamento desta contribuicio, porém, por exemplo, os imdveis
localizados no interior do territério.

Prevé-se que as entidades fornecedoras de dgua, luz, gis e co-
munica¢des informem a Autoridade Tributdria, trimestralmente, de
auséncias de consumos ou de consumos baixos, em prédios identi-
ficados.

A par com a aprovac¢do do Programa Mais Habitacdo, foi tam-
bém aprovado o Decreto-Lei n.® 20-B/2023, de 22 de marco, que
cria apoios extraordindrios as familias para pagamento da renda e da
prestacdo de contratos de crédito (bonificacdo dos juros).

qualquer perfodo temporal minimo para a utilizagio da habita¢io alienada como prépria e
permanente).

39. Passou também a prever-se que o mesmo contribuinte ndo pode ter beneficiado deste
regime de exclusio de tributacio no ano da obten¢iio dos ganhos e nos trés anos anteriores,
exceto quando se comprove que tal se deveu a circunstincias excecionais.
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Com a lei do Or¢amento do Estado para 2024, aprovada em no-
vembro de 2023, foi ligeiramente aumentado o limite de deducio de
rendas em [RS*.

Acresce que Portugal comecou, de forma controversa entre os espe-
cialistas, a restringir progressivamente regimes de atrac¢io de investi-
mento estrangeiro, com o intuito de atenuar o aumento dos pregos da
habitacio*!: “golden visa” e residentes ndo habituais. Contudo, ndo h4
dados verificdveis sobre o eventual contributo destas realidades para
aquele fenémeno.

4. Conclusoes

As medidas adotadas nos anos mais recentes ndo se apresentam como
inéditas face as de décadas anteriores, ressalvados os grandes marcos
que mudaram o paradigma da fiscalidade nacional, no final do século
XX e inicio do século XXI. Contudo, o mercado da habitacio j4 sofria
de fragilidades a essa data, ndo muito diferentes daquelas que sofre
hoje, com a agravante agora do grande desequilibrio entre a oferta e a
procura, com a consequente subida de precos. Desde a crise do subpri-
me que este tema tem estado na agenda. Tem-se discutido quais sdo os
fatores causadores do fenémeno, olhando-se com uma certa descon-
fianca para o investimento estrangeiro.

Nota-se no legislador um claro conflito entre a promoc¢io desse in-
vestimento estrangeiro, determinante para o crescimento econdémico
e a garantia do direito constitucional de acesso a habitacio.

40. Na data de elaboracio do presente artigo, a Lei ainda nfo se encontrava publicada.

41. No relatério de acompanhamento apés Programa de Ajustamento da Comissdo Eu-
ropeia (“Post-Programme Surveillance Report Portugal, Spring 2022”), de maio de 2022,
refere-se que “House prices continued growing at a faster pace than consumer prices. Following
an increase by 8.8% in 2020, house price growth picked up to 9.4% in 2021. The deflated house
price index, adjusted by the private consumption deflator, increased by 8.0% and 8.1% respec-
tively. Similar to developments in previous years, demand for real estates was mainly driven by
non-debt financing, including foreign investments and the accumulation of household savings in the
context of low interest rates on bank deposits.” (pdgina 8).
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Verifica-se que as principais dreas de atua¢iio continuam a ser o
incentivo ao arrendamento e a reabilitacio urbana. Podemos dizer
que h4 uma maior preocupa¢io com o mercado do arrendamento, em
compara¢io com a aquisi¢io de casa com recurso a crédito.

O Programa Mais Habitacio mostra algum reforco do papel do Es-
tado na promocio direta de respostas habitacionais, tradicionalmente
incipientes, por contraposi¢io a resposta fundamentalmente centrada
no mercado privado. Todavia, assinala-se que “(...) a necessidade de
robustecer o parque habitacional piiblico ndo invalida a importancia de um
mercado de arrendamento privado sauddvel e que proporcione rendas a pre-
cos compativeis com os rendimentos das familias.”*

Outra das preocupacgdes que € patente estd relacionada com a cons-
tatacdo de que existem muitos iméveis devolutos ou desocupados (seja
da propriedade do Estado, seja de propriedade privada) ou nfo afetos a
fins habitacionais. Neste dltimo conspecto, talvez a medida que mais
se destaca atualmente, por inédita, em comparacio com o passado,
seja a criacio de uma nova contribui¢io extraordindria, sobre o se-
tor do Alojamento Local, com o propésito declarado de desincentivar
esta atividade, considerada “excessiva”, sobretudo nos centros urba-
nos, e considerada potenciadora da auséncia de imdéveis disponiveis
para fins habitacionais.

Certo é que, como também decorre da Exposicio de Motivos da
Proposta de Lei subjacente ao Programa Mais Habitacio, a promocio
de politicas publicas de habitacio nio deve ser estdtica, antes assu-
mindo a necessidade de criar respostas que se adaptem as necessidades
sentidas em cada momento pela populaciio, e a uma escala nacional.

Todas estas medidas s3o muito recentes a data do presente artigo,
sendo interessante esperar para ver se atingem o objetivo almejado.
E ndo h4 davidas que a fiscalidade desempenha um papel fulcral na
conformacio dos comportamentos necessirios para atingir o mesmo.

42. PreAmbulo do Decreto-Lei n.° 20-B/2023.
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